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I. INTRODUCTION
³'R\RXRZHEDFNWD[HV"$UH\RXWLUHGRIWKH,56EUHDWKLQJGRZQ
\RXU QHFN"  &DOO XV WRGD\  :H¶OO KHOS \RX VHWWOH \RXU WD[ GHEW IRU
pennLHVRQWKHGROODU:H¶YHKHOSHGWKRXVDQGVRISHRSOHMXVWOLNH\RX
WRFXWWD[GHEWLQKDOILQMXVWVL[PRQWKV´1 Although some people know
a scam when they see one, to those who find themselves in serious debt,
an advertisement like this can sound like the answer to their prayers.2
While some debt relief companies do legitimately try to help their
customers, PDQ\RWKHUVSUH\RQFRQVXPHUV¶PLVIRUWXQHLJQRUDQFHDQG
monetary mismanagement by promising incredible results and taking
payment upfront, but failing to actually help reduce the customer¶V
debt.3
By 2009, so many people had complained of deceptive advertising,
lack of results, and outright fraud in the debt relief industry that the
Federal Trade Commission (³FTC´) promulgated a rule regulating what
companies could promise in their sales pitches and prohibiting
companies from accepting fees prior to rendering a service. 4
Surprisingly, the FTC excluded one category of debt relief companies
from the ambit of these protective provisions²tax debt relief
companies, thus allowing these entities to continue engaging in the
same fraudulent and deceptive practices that the FTC found so injurious
to consumers.5
This article aims to explain why the FTC should reverse its decision
1

See Reduce IRS Tax Debt Up to 85% by IRS Tax Relief Programs, YOUTUBE
(Feb. 10, 2013), https://www.youtube.com/watch?v=nGBW9jmEoAk; TV
Commercial, YOUTUBE (Oct. 28, 2010),
https://www.youtube.com/watch?v=PJNNOEBOUsg; TV Commercial, YOUTUBE
(Dec. 15, 2011). https://www.youtube.com/watch?v=0F-JGBoJE4E.
2
Donna Fuscaldo, 'RQ¶W%HFRPHD9LFWLPRID7D[-Relief Scam, FOX BUS. (July
30, 2013), http://www.foxbusiness.com/features/2013/07/30/dont-become-victimtax-relief-scamKWPO ³µ7D[VFDPVDUHDOLYHDQGNLFNLQJ¶VD\V0LWFKHOO)UHHGPDQD
FHUWLILHGSXEOLFDFFRXQWDQWLQ:HVWODNH9LOODJH&DOLIµ0RUHDQGPRUHSHRSOHDUH
EHLQJFDXJKWXSLQWKHP¶/RRNLQJWRSUH\RQWKHGHVSHUDWHVFDPDUWLVWVSHUXVHWD[
lien notices to identify taxpayers that have Uncle Sam breathing down their necks
DQGWKHQRIIHUWKHPERJXVWD[UHVROXWLRQVHUYLFHV´ 
3
Id. ³µ,QPRVWFDVHVWKH\DVNWKHFXVWRPHUWRSD\DIHHLQDGYDQFH
unfortunately, DOOWRRIUHTXHQWO\WKH\GRQRWKLQJ¶VD\V)UHHGPDQQRting that one
company was able to fraudulently collect tens of millions of dollars on behalf of tax
SD\HUVZLWKRXWEULQJLQJDQ\UHVROXWLRQLQMXVWDIHZ\HDUV´ 
4
FTC Telemarketing Sales Rule, 75 Fed. Reg. 48,458 (Aug. 10, 2010) (codified
at 16 C.F.R. pt. 310) [hereinafter Final Rule].
5
FTC Enforcement Policy: Tax Debt Relief Services and The Debt Relief
Amendments to the Telemarketing Sales Rule, FED. TRADE COMMISSION (Oct. 27,
2010), https://www.ftc.gov/system/files/attachments/press-releases/ftc-issuesenforcement-policy-statement-new-debt-relief-rule/102710tsrdebtrelief.pdf
[hereinafter FTC Policy Statement].
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to exclude tax debt relief companies from the regulations it deemed
necessary to protect consumers from abuses prevalent in the industry.
Section I describes the historical context leading to the birth of the debt
relief industry, the rise of abusive practices therein, and the largely
fDLOHGDWWHPSWVWRUHGXFHWKRVHSUDFWLFHV6HFWLRQ,,H[SODLQVWKH)7&¶V
GHFLVLRQ WR FUDIW DQG LPSRVH QHZ UHJXODWLRQ WKH ³GHEW UHOLHI UXOH´
despite opposition from the industry. The Section goes on to describe
WKH)7&¶VXQH[SHFWHGGHFLVLRQWRGHIHUHQIRrcement of the rule against
tax debt relief companies. Section III proposes that the FTC close the
current tax debt loophole in order to grant injured parties a more
effective litigation path towards remedy. This Section also explains that
enforcing the debt relief rule against tax debt relief companies comports
with WKH )7&¶V SROLF\ JRDOV LQ FUHDWLQJ WKH UXOH DV WD[ GHEW UHOLHI
companies pose the same threat to consumers as the rest of the industry.
II. BACKGROUND
A. Birth of the Debt Relief Industry
In the late 1990s and early 2000s, Americans found themselves in
increasing amounts of debt, and the inability to make required payments
became more common.6 The first generation of debt relief companies
emerged at the behest of creditors hoping to recoup the unpaid debt of
overextended consumers on the verge of default.7 These companies,
which operated as nonprofits, offered three types of assistance to
indebted consumers.8
³'HEW PDQDJHPHQW´ SURYLGHUV DFWLQJ DV LQWHUPHGLDULHV WR WKH
creditor, helped debtors to map out a practical installment plan intended
WRIDFLOLWDWHIXOOSD\PHQWRIWKHFXVWRPHU¶VGHEWVXVXDOO\ZLWKLQDWKUHH
to five year period.9 2WKHUHQWLWLHVRIIHULQJ³GHEWVHWWOHPHQW´JXLGHGD
customer nearing default in making a settlement offer of a lump sum to
each creditor, typically in an amount substantially less than the full
debt. 10 $ WKLUG VWUDLQ RI SURYLGHUV FDOOLQJ WKHPVHOYHV ³GHEW
6

Telemarketing Sales Rule, 74 Fed. Reg. 41,988, 41991 (proposed Aug. 19,
2009) [hereinafter Proposed Rule].
7
Id. at 41,990, 41 ³)RUGHFDdes, debt relief services were almost
H[FOXVLYHO\WKHSURYLQFHRIQRQSURILWFUHGLWFRXQVHOLQJDJHQFLHV µµ&&$V¶¶ 
Beginning in the mid-1960s, creditor banks initiated this model, providing funding
for CCAs with the intent of reducing personal bankruptcy ILOLQJV´ 
8
Id.
9
Id. ³>&@RXQVHORUVZRUNDVDOLDLVRQEHWZHHQFRQVXPHUVDQGFUHGLWRUVWR
QHJRWLDWHDµGHEWPDQDJHPHQWSODQ¶ ³'03´ ±± usually for the repayment of credit
FDUGDQGRWKHUXQVHFXUHGGHEW´ 
10
Id. at 41,993.
continued . . .
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QHJRWLDWRUV´FRPPXQLFDWHGZLWKFUHGLWRUVRQWKHLUFXVWRPHU¶VEHKDOIWR
suspend penalty fees and obtain lower monthly payments and interest
rates.11 While a majority of the industry focused on credit card debt, a
handful of companies carved out a niche by specializing in assisting
consumers with tax debt. 12 Instead of negotiating with credit card
companies and banks, these agents dealt with the Internal Revenue
Service (³IRS´) and state tax entities.13
As consumer debt rose, the largely unregulated debt relief industry
grew to meet the increasing demand and shifted to a for-profit model.14
Unfortunately, increasing opportunity, competition, and specialization
in the industry did not result in increased efficiency, efficacy, and
customer service, but instead, in a proliferation of abusive and deceptive
practices against a vulnerable and largely defenseless customer base. 15
Opportunists began to capitalize on the desperation and ignorance of
indebted consumers by exaggerating their abilities to solve debt
problems, but becoming less vigilant about fulfilling their promises.16
B. Rise of Abusive Practices in the Debt Relief Industry
The debt relief industry became infamous for defrauding customers
and engaging in other abusive practices. 17 In addition to making
unauthorized withdrawals from customer accounts, the most common
abusive practices involved deceptive advertising and fee structures that
required customers to pay upfront, before the rendering of services and
regardless of whether the customers ever received those services.18

11

Id. at 41,997.
Sandra Block, Some Tax Resolution Companies Are Scams, USA TODAY
(May 24, 2011, 1:30 PM),
http://usatoday30.usatoday.com/money/perfi/columnist/block/2011-05-23-taxresolution-scams_n.htm.
13
Id. (Although many of these agents are tax attorneys, certified public
accountDQWVRU³HQUROOHGDJHQWV´ WD[SURIHVVLRQDOVDXWKRUL]HGWRSUDFWLFHEHIRUHWKH
,56 VRPHKROGQRTXDOLILFDWLRQVDQGFDOOWKHPVHOYHV³WD[FRQVXOWDQWV´EXWDUH
nothing more than specialized salespersons.).
14
Proposed Rule, supra note 6, at 41990±93 ³$VFRnsumer debt has grown in
recent years, so have the number and type of entities that provide, or purport to
provide, services to consumers struggling with debt . . . These developments have
created an opportunity for a new debt relief business model offered by for-profit debt
settlement companies.).
15
Id. at 41,993.
16
Id. at 42,002.
17
Id. at 41,995.
18
Id. at 41,994.
continued . . .
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1. Deceptive Advertising and Fraud
Increased competition and opportunity rewarded debt relief
companies willing to say whatever was necessary to convince
consumers to purchase their services. 19
Companies grossly
misrepresented the success rates of their programs and the satisfaction
of past customers,20 and failed to disclose the potential risks and pitfalls
of participating in their programs.21
&RPSDQLHV XVHG WHPSWLQJ KRRNV WR JUDE SRWHQWLDO FXVWRPHUV¶
DWWHQWLRQVD\LQJWKH\ FRXOG VHWWOHGHEW ³IRUSHQQLHVRQWKHGROODU´RU
³IRUDIUDFWLRQRIWKHGHEWRZHG´22 They guaranteed a certain percent
reduction in total debt 23 or promised relief in a specific amount of
time.24 They promised they could stop contacts from creditors and debt
collectors, and that they could reduce monthly payments, interest rates,
and late fees. 25 Companies touted special relationships with credit card
companies that would facilitate favorable negotiations that consumers
could not achieve on their own.26
Predictably, many companies failed to deliver.27 Oftentimes, these
promises were outright lies or gross exaggerations meant only to
mislead customers. 28 In some cases, relief took much longer than
advertised while monthly fees accumulated or the company achieved
much less favorable terms than they promised. 29 Sometimes,
19

Id. at 41,995.
See, e.g., FTC v. Innovative Sys. Tech., Inc., No. CV 04-0728 GAF (JTLx)
&'&DO  SURKLELWLQJ³GHEWUHVROXWLRQH[SHUWV´IURPPDNLQJIDFWXDO
PLVUHSUHVHQWDWLRQV³PDWHULDOWRDFRQVXPHU¶VGHFLVLRQWREX\RUDFFHSW
VHUYLFHV´ FTC v. Debt-Set, Inc., No. 1:07-cv-00558-RPM (D. Colo. 2007)
UHTXLULQJ³FOHDUDQGFRQVSLFXRXV´GLVFORVXUHRILQIRUPDWLRQWRSURVSHFWLYH
customers).
21
Proposed Rule, supra note 6, at 42,002. For example, some creditors simply
refuse to accept a settlement offer, change their interest rates, or reduce penalty fees.
22
Id. at 41,993. S ee also FTC v. Am. Tax Relief LLC, No. CV 11-6397 DSF
(PJWx), 2012 WL 8281722, at *3 (C.D. Cal. Aug. 8, 2012).
23
See, e.g., FTC v. Innovative Sys. Tech., Inc., No. CV 04-0728 GAF (JTLx)
(C.D. Cal. 2004); FTC v. Debt-Set, Inc., No. 1:07-cv-00558-RPM (D. Colo. 2007).
24
See, e.g., FTC v. Innovative Sys. Tech., Inc., No. CV 04-0728 GAF (JTLx)
(C.D. Cal. 2004); FTC v. Debt-Set, Inc., No. 1:07-cv-00558-RPM (D. Colo. 2007).
25
Proposed Rule, supra note 6, at 41,993.
26
See FTC v. Debt Solutions, Inc., No. CV06-0298JLR (W.D. Wash. 2007).
27
Proposed Rule, supra note 6, at 41,994.
28
Id.
29
See, e.g., Growth of the Debt Settlement Industry, DEBT SETTLEMENT USA, at
10, available at https://www.ftc.gov/sites/default/files/documents/public_comments/
debt-settlement-industry-public-workshop-536796-00006/536796-00006.pdf
µµ)UDXGXOHQWILUPV also regularly fail to provide the services promised to consumers
by claiming that they can help them become debt free in an unrealistically short
continued . . .
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companies attempted to help their customers, but failed because some
creditors simply refused to negotiate or accept a settlement offer,
change interest rates, or reduce penalty fees. 30 In these situations,
hopeful customers often suffered increased penalties, mounting interest,
and damaged credit scores; meanwhile, the debt relief companies
refused to refund the fees already paid that they had not earned. 31
2. Upfront and Excessive Fees
The practice of charging upfront fees caused the greatest harm to
consumers.32 Some companies charged thousands in upfront fees and
punishing monthly payments without providing any service to the
customer, while others glossed over their fee structure during the sales
pitch, locking customers into a program that they could not afford and
refusing to provide a refund.33 Many customers complained that the
debt relief company they hired for assistance disappeared after
receiving the initial payment. 34 Other customers received continued
assurances of progress on their case, only to discover later that the
company had done no more than complete preliminary paperwork.35
DPRXQWRIWLPHDQGRUSURPLVHWRRORZRIDVHWWOHPHQW¶¶ 
30
Proposed Rule, supra note 6, at 42, ³7KHIDct that some creditors and
debt collectors will not participate in debt relief programs±±whether to offer
concessions or accept a lower balance repayment option±±is likely unknown to
FRQVXPHUV´ 
31
Id. at 41,996.
32
Id. ³&RQVXPHUVRIWHQVXIIHULUUHSDUDEOH injury as a result of paying a fee in
advance of receiving services offered by a debt settlement company. These
consumers, relying on the representations of results, pay fees to debt settlement
companies believing that most or all of the payments are being saved for the
promised debt settlement. 7HOHPDUNHWHUV¶SUDFWLFHRIWDNLQJIHHVEHIRUHDVHWWOHPHQW
is obtained results in a number of adverse consequences: late fees or other penalty
charges, interest charges, delinquencies reported to credit bureaus that decrease the
FRQVXPHU¶VFUHGLWVFRUHDQGVRPHWLPHVOHJal action to collect the debt. Given what
appear to be the relatively low success rates for debt settlement plans, consumers
who pay substantial fees up-IURQWDUHOLNHO\WREHKDUPHG´ 
33
FTC v. Debt-Set, Inc., No. 1:07-cv-00558-RPM (D. Colo. 2007) (alleging that
defendants misrepresented that they would not charge consumers any up-front fees
before obtaining the promised debt relief, but required a substantial up-front fee).
See also AG Cooper Seeks to Stop Sham Credit Counselor, N.C. OFF. ATT¶Y GEN.
(Oct. 10, 2006), http://www.ncdoj.gov/News-and-Alerts/News-Releases-andAdvisories/Press-Releases/AG-Cooper-seeks-to-stop-sham-credit-counselor.aspx;
Tracy Turner, State Accuses Columbus Man of Credit-Counseling Scam, COLUMBUS
DISPATCH (July 12, 2006),
www.columbusdispatch.com/live/contentbe/dispatch/2006/07/12/20060712-D101.html.
34
Proposed Rule, supra note 6, at 42,007.
35
FTC v. Debt-Set, Inc., No. 1:07-cv-00558-RPM (D. Colo. 2007) (asserting
continued . . .
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Thousands of customers found themselves even further in debt than
before they enlisted these companies for help.36
Tax debt relief companies actively participated in these abusive
behaviors.37 TaxMasters, a now defunct Texas company, committed
YLRODWLRQVRIWKHVWDWH¶V'HFHSWLYH7UDGH3UDFWLFHV$FWDQGZDV
ordered to pay $113 million of a $195 million judgment to defrauded
customers.38 $ZRPDQZKRIDPRXVO\FDOOHGKHUVHOI³7KH7D[/DG\´
on late-night television commercials settled a $34 million lawsuit for
fraudulent business practices with the California Attorney General. 39
The FTC successfully sued a nation-wide provider of tax debt relief
services, American Tax Relief, in a case discussed in detail later in this
paper.40
C. Attempts to Reduce Abusive Practices
Many of the abusive practices that consumers accused the debt relief
industry of perpetrating were already prohibited under the Federal
Trade Commission Act 41 (³FTC Act´), which proscribed deceptive
advertising. 42 Additionally, the Telemarketing and Consumer Fraud
and Abuse Prevention Act43 (³Telemarketing Act´) already protected
consumers from unwanted solicitous phone calls and the use of

that the GHIHQGDQWVIDLOHGWRWDNHDQ\DFWLRQRQFOLHQWV¶FDVHVXQWLOPRQWKVRI
payments had accrued); FTC v. Connelly, No. SA CV 06- 701 DOC (RNBx) (C.D.
Cal. 2006) (alleging that defendant failed to inform consumers that 45% of their total
program fees had to accrue before he would begin work on their account); James
2¶7RROHTaxMasters Slapped with $195M Fraud Judgment, CNN MONEY (Mar. 30,
2012, 7:24 PM), http://money.cnn.com/2012/03/30/news/companies/taxmastersfraud/ (explaining that the state alleged that TaxMasters misled clients by claiming
its employees would immediately begin work on a case, sometimes causing
customers to miss IRS deadlines).
36
The Debt Settlement Industry, CTR. FOR RESPONSIBLE LENDING (June 29,
2010), http://www.responsiblelending.org/research-publication/debt-settlementLQGXVWU\ ³2IWHQHQUROOLQJLQDGHEWVHWWOHPHQWVHUYLFHSXWVFonsumers in a worse
position, i.e. facing increased debt, higher risk of (or actual) bankruptcy, ruined
creditworthiness, heightened collections efforts and eveQODZVXLWV´ 
37
2¶7RROHsupra note 35.
38
Id.
39
Mark Anderson, 6WDWH6HWWOHV6XLW$JDLQVWµ7D[/DG\¶5RQL'HXWFK,
SACRAMENTO BUS. J. (Aug. 10, 2015, 9:50 AM),
http://www.bizjournals.com/sacramento/news/2015/08/10/state-settles-suits-againsttax-lady-roni-deutch.html.
40
See infra note 113; infra Section III(a)(i).
41
15 U.S.C. § 45 (2012).
42
Id.
43
15 U.S.C. § 6101±6108 (2012).
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řŝŞȱ

 ȱȱ ǯȱ
ǯȱǭȱ ǯȱǯȱǯȱ

ǽǯȱŗŜȱ

ȱ
deceptive or coercive sales practices in such calls.44 But the FTC, state
attorneys general, and injured consumers struggled to enforce these
laws against debt relief companies because of difficulty in discovery,
complicated proof structures, and loopholes that allowed some
companies to escape regulation. 45 Additionally, oftentimes the
consumers injured by the abusive acts of debt relief companies simply
lacked the resources necessary to pursue legal action.46
III. THE NEED FOR SPECIFIC REGULATION
As the problems continued, the FTC determined that further, more
specific regulation was necessary to protect the public. 47 The
Telemarketing Act authorized the FTC to promulgate rules to further
the goal of consumer protection and empowered the FTC, private
persons, attorneys general, and other state officials to bring civil action

44

15 U.S.C. § 6102 (2012).
See Proposed Rule, supra note 6, at 41,997±42,000. See also FTC Testifies
About Ongoing Efforts to Protect Consumers from Deceptive Debt Relief Scams,
FED. TRADE COMMISSION (Aug. 12, 2010)7KH)7&$FW¶VSURKLELWLRQRIWKHXVHRI
certain kinds of advertising (using deceptive or misleading statements or failing to
disclose material terms of an agreement) can be difficult to enforce for several
reasons. Finding sufficient proof can be a challenge when the offending statements
were made verbally and without any record. Plaintiffs face difficulty in showing that
the customer reasonably relied on any particular statement, even if one can show that
the statement was made and that it was improper. Companies can often escape
regulation by asserting that any illegal advertising practices were employed by a
single rogue employee. The TSA only applies to telemarketing practices in which a
company places unsolicited calls to the potential customer. Prior to the 2009
DPHQGPHQWVWRWKH765DFRPSDQ\FRXOGHVFDSHHQIRUFHPHQWRIWKH765¶V
provisions if prospective customers call the company in response to advertisements
seen on television or heard on the radio. The proliferation of advertisements and
activities on the internet also demonstrated the insufficiency of the scope of the TSR.
Proposed Rule, supra note 6, at 41,999. Additionally, the industry has a long history
of companies masquerading as nonprofits while operating for profit. The IRS
discovered scores of companies abusing nonprofit status by reaping the benefits
without adhering to the restrictions.
46
The Debt Settlement Industry, CENTER FOR RESPONSIBLE LENDING,
http://www.responsiblelending.org/other-consumer-loans/debt-settlement/researchanalysis/Debt-Settlement-The-%DVLFVSGI ODVWYLVLWHG$SU  ³7KHGHEW
settlement model is an inherently flawed one, in that it requires consumers who are
deep in debt (typically $20,000±30,000 worth, if not more) to save significant sums
of money to settle each individual debt, but requires them to pay hefty up-front fees
DQGPRQWKO\IHHVWKDWOHDYHWKHFRQVXPHUZLWKOLWWOHVDYLQJVOHIWIRUVHWWOHPHQW´ 
47
Proposed Rule, supra note 6, at 41,996± ³%DVHGRQLWVHQIRUFHPHQWDQG
outreach experience, including information from the Workshop, the Commission
tentatively has concluded that additional legal restrictions are needed to address
pervasive illegal conduct occurring in WKHVDOHRIGHEWUHOLHIVHUYLFHV´ 
continued . . .
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for violations of the Act.48 The FTC crafted a rule requiring certain
disclosures to help potential customers to make better informed
decisions in purchasing debt relief services and prohibiting the practice
of collecting payment prior to the performance of services.49 However,
the FTC excluded tax debt relief companies from the scope of its rule,
leaving this sector of the debt relief industry unregulated.50
A. Low Rate of Success of Providing Promised Services
The Association of Settlement Companies (³TASC´), a trade
association in the debt settlement industry, admits that rogue companies
exist, operating fraudulent and abusive businesses at odds with interests
of the legitimate industry.51 TASC submitted to the FTC the results of
a self-reported survey of its members to show the effectiveness of
legitimate debt relief companies. 52
+RZHYHU WKH VXUYH\¶V
unimpressive results accomplished just the opposite²notably, fewer
than twenty-five percent of customers completed debt relief programs
ZKHQ³FRPSOHWLRQ´ZDVGHILQHGDVVHWWOLQJDWOHDVWseventy percent of
enrolled debt.53 When the TASC allowed the term to go undefined,54
WKH³FRPSOHWLRQ´UDWHVUDQJHGIURPWKLUW\-five to sixty percent.55
48

15 U.S.C. § 6102(b) (2012).
16 C.F.R. § 310 (2015).
50
FTC Policy Statement, supra note 5.
51
See generally TASC Position Paper, FED. TRADE COMMISSION (Mar. 9, 2016),
available at https://www.ftc.gov/sites/default/files/documents/public_comments/debt
-settlement-industry-public-workshop-536796-00013/536796-00013.pdf.
52
Id.
53
See CENTER FOR RESPONSIBLE LENDING, supra note 46 (While this figure is
QRWTXRWHGRXWULJKWLQWKH7$6&¶VOHWWHUWKH&HQWHUIRU5HVSRQVLEOH/HQGLng arrived
at this figure by calculating the difference between the percent reported either
completed or remaining in the program [35.4%] and the percent reported still
remaining in the program [9.8%] to conclude that 24.4% had completed the
program). See also Letter from the Association of Settlement Companies (TASC) to
WKH)HGHUDO7UDGH&RPPLVVLRQFRPPHQWLQJRQWKH)7&¶VSURSRVHGDPHQGPHQWVWR
the Telemarketing Sales Rule on the marketing of debt relief services at 10 (Oct. 26,
2009), available at
https://www.ftc.gov/sites/default/files/documents/public_comments/2009/10/543670
-00202.pdf.
54
See Proposed Rule, supra note 6, at 41,%\QRWGHILQLQJ³FRPSOHWLRQ´WKH
7$6&DOORZVFRPSDQLHVWRUHSRUW³FRPSOHWLRQ´ZKHQDFXVWRPHUVHWWOHGRIKLV
or her debt, or 50% of his or her debt, or simply was no longer enrolled as a
customer, regardless of whether any debt was settled at all.
55
See TASC Position Paper, supra note 51. See also Proposed Rule, supra note
DW6RPHFRPSDQLHVFRQVLGHUHG³FRPSOHWLRQ´WRPHDQVHWWOHPHQWRI50%,
75%, or even 85% of debts. 6RPHFRPSDQLHVUHFRUGHGD³FRPSOHWLRQ´IRUD
customer who was once enrolled in a program, but is no longer enrolled, without
regard for whether any debts were settled at all.
continued . . .
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Enforcement actions against debt settlement companies reveal an
even bleaker picture of the industry.56 In an action against a California
company, the FTC presented evidence showing that only 1.4% of
FXVWRPHUVZKRHQWHUHGWKHFRPSDQ\¶VSURJUDPREWDLQHGWKHSURPLVHG
result.57 In another case, evidence revealed that 12±14% of customers
had debts settled to the extent the company promised.58 In requesting a
restraining order against a Washington company, the FTC alleged that
the company failed to achieve promised results in 99.5% of cases and
failed to obtain any reduction in interest rates in 80.4% of cases. 59 A
state action in New York alleged that two debt settlement companies
provided promised results to 0.33% and one percent of their customers,
respectively.60
B. Effect and Prevalence of Upfront and Excessive Fees
Even when companies succeeded in reducing debt, customers often
lost these savings through payment of fees to the debt relief company.61
Most companies charged an upfront fee equal to a certain percentage of
the debt enrolled in the program, instead of retaining a portion of the
savings that the company obtained for the customer.62 TASC reports
that companies commonly charge upfront fees equal to fourteen to
HLJKWHHQSHUFHQWRIWKHFXVWRPHU¶VGHEWZKLFKRIWHQUHSUHVHQWVDODUJH
percentage of the savings achieved. 63 The FTC reported companies
charging advance fees as high as thirty to sixty percent of the
FRQVXPHU¶VGHEW64
7KHDGYDQFHIHHPRGHOLQWHUIHUHVZLWKFXVWRPHUV¶DELOLW\WRPDNH
56

Proposed Rule, supra note 6, at 41,995.
Id. (citing )7&Y1DW¶O&RQVXPHU&RXQcil, Inc., No. SACV04-0474 CJC
(JWJX) (C.D. Cal. 2004)).
58
Id. (citing FTC v. Connelly, No. SA CV 06- 701 DOC (RNBx) (C.D. Cal.
2006)).
59
Id. (citing FTC v. Debt Solutions, Inc., No. 06- 0298 JLR (W.D. Wash. Mar.
6, 2006)).
60
Attorney General Cuomo Sues Debt Settlement Companies for Deceiving and
Harming Consumers, N.Y. ST. OFF. ATT¶Y GEN. (May 19, 2009),
http://www.ag.ny.gov/press-release/attorney-general-cuomo-sues-debt-settlementcompanies-deceiving-and-harming-consumers.
61
Proposed Rule, supra note 6, at 42,000.
62
Id. See also General Response, TASC (Dec. 1, 2008),
https://www.gpo.gov/fdsys/pkg/FR-2009-08-19/html/E9-19749.htm.
63
Proposed Rule, supra note 6, at 42,000. Recall that this is the self-reported
average from companies who are members of the trade organization. Anecdotal
customer reports and other research show substantially higher fees.
64
FTC v. Credit Restoration Brokers, No. 2:10CV00030, 2010 WL 1230609
(M.D. Fla. Jan. 9, 2010).
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payments on their current debt or save enough to offer a lump-sum
settlement to creditors, effectively making customers more likely to
fail. 65 Even assuming that the company succeeds in reducing the
FRQVXPHU¶V GHEW WKH FRPSDQ\ PXVW VDYH WKH SHUVRQ more than the
amount charged for the consumer to have reaped any benefit. 66 The
FTC also noted several instances in which companies claimed to charge
QR XSIURQW IHH \HW ZDLWHG XQWLO WKH FXVWRPHU¶V PRQWKO\ IHHV KDG
accumulated to a certain percentage of the debt before they began work
on that case.67 Coupled with the low success rates of the industry, the
fee structure highlights the abusive nature of the industry that allows
companies to ensure that they receive payment regardless of whether
the customer enjoys a benefit.68
7KHSLFWXUHRIWKHLQGXVWU\¶VHIIHFWLYHQHVVLVGHOLEHUDWHO\EOXUU\DW
best and shrouded in deceit and fraud at worst, and even the most
disciplined and credible members of the industry often fail to provide
the advertised service.69 These shortcomings of the industry justify the
)7&¶VGHFLVLRQVWRLQFUHDVHUHJXODWLRQGHVSLWHRSSRVLWLRQ70
C. Industry Opposition to Regulation

65

Proposed Rule, supra note 6, at 42, ³7KHSUDFWLFHRIFKDUJLQJVXEVWDQWLDO
up-front fees, as is the case with many debt relief services, is inherently inconsistent
ZLWKWKHSXUSRUWHGJRDORIWKHVHUYLFHV´ 
66
See FTC Policy Statement on Unfairness, FED. TRADE COMMISSION (Dec. 17,
1980), https://www.ftc.gov/public-statements/1980/12/ftc-policy-statementunfairness. See also id. For example, if a person enrolls $20,000 of debt, assuming a
15% fee, he or she must pay $3,000 upfront. The debt relief company must then save
the customer more than $3,000 in the debt relief process for the customer to enjoy
any benefit from the service at all.
67
See, e.g., FTC v. Debt-Set, Inc., No. 1:07-cv-00558-RPM (D. Colo. 2007)
(alleging that defendants misrepresented the fee structure, telling customers that they
did not charge an upfront fee, but waiting until their monthly payments reached a
certain amount before beginning work on that); FTC v. Connelly, No. SA CV 06701 DOC (RNBx) (C.D. Cal. 2006) (alleging that defendant failed to inform
consumers that 45% of their total program fees had to accrue before he would begin
work on their account).
68
Proposed Rule, supra QRWHDW ³+RZHYHUWKHUHFRUGODFNVHPSLULFDO
data on whether debt relief companies actually provide the debt relief as represented
to consumers. In fact, the federal and state law enforcement record demonstrates that
few, if any consumers who pay upfront fees, receive any benefits from the advance
fee practice. Thus, any increase in costs resulting from the advance fee ban would be
XQOLNHO\WRRXWZHLJKWKHFRQVXPHULQMXU\UHVXOWLQJIURPWKHFXUUHQWIHHSUDFWLFH´ 
69
Id.
70
Id. ³0RUHRYHUZKLOHWKH&RPPLVVLRQDFNQRZOHGJHVWKDWGHEWUHOLHIVHUYLFHV
may have labor and operating costs, it notes that the actual benefit of allowing
entities to recover these costs largely rests on their ability to deliver represented
results²DQDELOLW\WKDWVWLOOUHPDLQVODUJHO\XQVXSSRUWHGE\WKHUHFRUG´ 
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The FTC received input from interested parties and industry
PHPEHUVZKHQLWKHOGDSXEOLFZRUNVKRSFDOOHG³&XVWRPHU3URWHFWLRQ
DQGWKH'HEW6HWWOHPHQW,QGXVWU\´71 in 2008 and again during the notice
and comment period of the rulemaking process. 72 Unsurprisingly,
many debt relief companies opposed the regulation of their industry,73
while others recognized the need for reform with respect to outright
fraud, but advocated for regulation that would minimally burden the
supposedly legitimate companies.74
The FTC rejected this approach for two reasons. 75 First, even
legitimate debt relief companies have a poor track record of providing
any benefit for their customers.76 Secondly, the FTC perceived such
overarching abuse of customers in the industry that it determined
protecting consumers required more restrictive means than the industry
members found palatable.77 Therefore, the FTC, in crafting regulation,
did not prioritize the continued operation of every company.78 Instead,
the FTC justifiably considered the potential shrinking of the industry to
be part of the solution rather than a problem to be avoided.79
0DQ\ PHPEHUV RI 7$6& DJUHHG ZLWK WKH )7&¶V DVVHVVPHQW WKDW
regulation prohibiting misleading and deceptive statements would
improve the industry standard.80 On the other hand, they opposed the
advanced fee ban, arguing the necessity of upfront fees to pay for initial
personnel and operating costs.81 The FTC dismissed this argument,82
arguing that consumers should not pay until they know whether or not
the company will perform those services, pointing to the low success
rates in the industry and the many lawsuits in which consumers
complained that they paid an upfront fee and received nothing in
71

Press Release, Federal Trade Commission, FTC to Host Debt Settlement
Workshop (June 6, 2008), available at https://www.ftc.gov/news-events/pressreleases/2008/06/ftc-host-debt-settlement-workshop.
72
See Proposed Rule, supra QRWHDW LOOXVWUDWLQJWKH&RPPLVVLRQ¶V
invitation for written comments on the proposed rule).
73
Final Rule, supra note 4, at 48,465.
74
See Proposed Rule, supra note 6, at 42,008.
75
See id. at 42,005±06; CTR. FOR RESPONSIBLE LENDING, supra note 36.
76
See CTR. FOR RESPONSIBLE LENDING, supra QRWH ³7KHGDWDVKRZVWKDW
few consumers benefit while many are harmed . . . success rates are low, while fees
DUHKLJKDQGRIWHQDWOHDVWVRPHGHEW DQGFRPPRQO\VXEVWDQWLDOGHEW UHPDLQV´ 
77
Proposed Rule, supra note 6, at 42,006.
78
Id.
79
Id. at 42,008.
80
Id. at 41,997±98; Transcript of FTC Consumer Protection and Debt
Settlement Industry Workshop (Sept. 25, 2008), 33, 46, 212±13, available at
https://www.ftc.gov/sites/default/files/documents/one-stops/debt-relief-and-creditrepair-scams/officialtranscript.pdf.
81
TASC Position Paper, supra note 51, at 6.
82
Proposed Rule, supra note 6, at 42,008.
continued . . .

ŘŖŗŜǾȱ

  ȱ ȱȱȱ ȱ

řŞřȱ

ȱ
return.83
The debt relief business contains many inherent uncertainties,84 and
WKHGHEWRUV¶YXOQHUDELOLW\DQGGHVSHUDWLRQPDNHWKHPPRUHVXVFHSWLEOH
to believing misleading advertising or taking a potentially high-payoff
risk. 85 Therefore, allowing payment of fees only after the company
provides the service gives consumers the best chance to succeed in
paying off their debt and ensures that companies cannot cut-and-run.86
D. 7KH)7&¶V'HEW5HOLHI5XOH
In August 2009, the FTC proposed amendments to the
Telemarketing Sales Rule (³TSR´) to reduce abuse in the debt relief
industry.87 The final rule, published in 2010,88 requires entities selling
debt relief services for profit to make specific disclosures to potential
FXVWRPHUV LQ RUGHU WR LPSURYH FRQVXPHUV¶ XQGHUVWDQGLQJ RI WKH
potential benefits and risks, and the likelihood of success of the
programs before they decide to buy.89 Most significantly, the final rule
forbade debt relief companies from requesting or accepting any fee prior
to providing the promised service.90 The rule also required companies
to keep certain records to facilitate oversight and enhance compliance.91
The required disclosures increase the likelihood that consumers will
83

Id.
Proposed Rule, supra note 6, at 41,195±96. Is the creditor willing to make
concessions or accept an offer of settlement? Will the customer be capable of
adhering to the terms of the offer? Will the use of a debt relief program merely make
WKHFRQVXPHU¶VSUREOHPVZRUVHE\WULJJHULQJPRUHODWHIHHVDQGZRUVHQLQJKLVRUKHU
credit score?
85
Id. at 41,993.
86
Id. at 42,002.
87
See generally id.
88
Final Rule, supra note 4.
89
Id. at 48,465. The final rule required the following four disclosures: (1) the
amount of time necessary to receive the represented results; (2) the amount of
savings needed before the settlement of a debt; (3) if the debt relief program includes
advice or instruction to consumers not to make timely payments to creditors, that the
SURJUDPPD\DIIHFWWKHFRQVXPHU¶VFUHGLWZRUWKLQHVVUHVXOWLQFROOHFWLRQHIIRUWVDQG
increase the amount the consumer owes due to late fees and interest; and (4) if the
debt relief provider requests or requires that the customer place funds in a dedicated
bank account at an insured financial institution, that the customer owns the funds
held in the account and may withdraw from the debt relief services at any time
without penalty, and receive all funds in the account. Id. The FTC decided not to
include three additional disclosures that it had originally proposed: (5) that creditors
may pursue collection efforts pending the completion of the debt relief service; (6)
that any savings from the debt relief program may be taxable income; and (7) that
not all creditors will accept a reduction in the amount owed. See id.
90
Id.
91
Id.
continued . . .
84

řŞŚȱ

 ȱȱ ǯȱ
ǯȱǭȱ ǯȱǯȱǯȱ

ǽǯȱŗŜȱ

ȱ
make prudent choices,92 but the ban on advance fees protects even the
desperate and uninformed consumer. 93 Many of the deceptive
advertising techniques lose their effectiveness if the company must
perform the promised service before the consumer pays the fee. 94
7KHUHIRUH WKH DGYDQFH IHH EDQ UHGXFHV WKH FRPSDQ\¶V LQFHQWLYH WR
inflate consumer expectations with misrepresentations.95
Enforcement of the advance fee ban is also substantially simpler
than suing for fraudulent and deceptive advertising. 96 In a suit for
deceptive advertising, a plaintiff may fail because of the subjectivity of
several malleable elements (such as a specific statemeQW¶VFDSDFLW\WR
mislead a reasonable consumer) 97 or because solid evidence of these
elements may not exist (a common problem when attempting to prove
a particular plaintiff reasonably relied RQ WKH GHIHQGDQW FRPSDQ\¶V
claims).98 To prove a violation of the advance fee ban, the enforcing
entity must establish only that (1) the company sold debt relief services
(and was therefore subject to the rule) and (2) the company accepted
fees prior to rendering the service.99 The clarity and simplicity of the
advance IHH EDQ UHGXFHV D FRPSDQ\¶V FKDQFH RI ZULJJOLQJ RXW RI
enforcement because of a lack of sufficient evidence to show reliance
or by claiming a rogue employee acted on his own. 100 Examples of
these differences are discussed in Section III.
Taken together, these provisions represent a well-calculated effort
to reduce the ability of debt relief companies to injure people already
experiencing financial distress.101 Therefore, it is puzzling that the FTC
decided to defer enforcement of this rule against companies dealing in
tax debt relief.102
92

See id. at 48,469±70.
Id.
94
Id.
95
Id.
96
See infra Section III(i)(a)-(b) and accompanying notes.
97
See infra Section III(i)(a) and accompanying notes.
98
See infra Section III(i)(a) and accompanying notes. To succeed on a claim for
deceptive advertising, the injured party must show: (1) that a certain statement was
made, (2) that the statement was inaccurate or lacked a reasonable basis in fact, (3)
that the statement was likely to deceive or mislead the consumer, (4) that the
FRQVXPHUUHDVRQDEO\UHOLHGRQWKHVWDWHPHQWDQG  WKDWWKHFXVWRPHU¶VUHOLDQFHRQ
the statement proximately caused the injury. See infra Section III(i)(a) and
accompanying notes.
99
See FTC v. E.M.A. Nationwide, Inc., No. 1:12-CV-2394, 2013 WL 4545143,
at *5 (N.D. Ohio 2013) (meeting these requirements constitutes a per se violation of
the rule).
100
See infra Section III(i)(a)-(b) and accompanying notes.
101
Final Rule, supra note 4, at 48,467.
102
FTC Policy Statement, supra note 5.
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E. The FTC Defers Enforcement of the Rule Against Tax Debt
Relief Companies
The proposed rule did not distinguish tax debt relief companies from
the rest of the industry. 103 When promulgated in August 2010, the
)7&¶V ILQDO UXOH VSHcifically provided coverage of ³DOO W\SHV RI
XQVHFXUHG GHEWV LQFOXGLQJ FUHGLW FDUG PHGLFDO DQG WD[ GHEWV´ 104
Before the provisions took effect in October, the FTC issued a policy
statement announcing it would defer enforcement of the new provisions
against entities providing tax debt relief services because some
providers of these services had questioned whether tax debt qualified as
³XQVHFXUHG´ GHEW VLQFH WKH ,56 FDQ SRWHQWLDOO\ REWDLQ D OLHQ RQH¶V
assets.105
$OWKRXJKWKHVWDWHPHQWDVVXUHVWKDWWKH)7&³Ls considering other
options, including additional rulemaking, to address deception and
DEXVH ZLWKLQ WKH WD[ GHEW UHOLHI LQGXVWU\´ WKLV VXSSRVHGO\ WHPSRUDU\
deferment remains in effect without any further comment or
explanation.106 The original provisions of the TSR do apply to tax debt
relief companies,107 but these companies can still charge upfront fees
and need not make the required disclosures, even though the FTC found
such restrictions appropriate for the rest of the industry.108
Without the benefit of these consumer protections, tax debt relief
companies continue to engage in the actions that the FTC set out to
eliminate in 2009.109 The persistence of the problem is evidenced by
the many complaints of fraud,110 attempted judicial action,111 and the
103

Proposed Rule, supra QRWHDW ³7KH&RPPLVVLRQLQWHQGVWKDWWKH
GHILQLWLRQRIµGHEWUHOLHIVHUYLFH¶HQFRPSDVVDEURDGVZDWKRIGHEWUHOLHIDFWLYLWLHV
including offers of debt settlement or negotiation services and debt management
plans. 7KHGHILQLWLRQRIµGHEWUHOLHIVHUYLFH¶LVKRZHYHUOLPLWHGZLWKUHJDUGWRWKH
underlying nature of the debt involved and would not reach offers regarding
FRQVXPHUV¶VHFXUHGGHEWVXFKDVPRUWJDJHORDQV´ 
104
Final Rule, supra note 4, at 48,467.
105
FTC Policy Statement, supra note 5.
106
Id. See also Telemarketing Sales Rule, OFF. INFO. AND REG. AFF., RIN3084AB19 (Spring 2011), available at
http://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201510&RIN=3084AB19 ³7KH&RPPLVVLRQLVFRQVLGHULQJSRVVLEOHDPHQGPHQWVWRWKH765WRDGGUHVV
WD[GHEWUHOLHIVHUYLFHV´ 
107
FTC Policy Statement, supra note 5.
108
Id.
109
Tax Relief Companies, FED.TRADE COMM¶N CONSUMER INFO. (April 2013),
https://www.consumer.ftc.gov/articles/0137-tax-relief-companies.
110
See infra notes 223±26 and accompanying text.
111
See generally )HG7UDGH&RPP¶QY$P7D[5HOLHI)6XSSG
(N.D. Ill. 2010) (granting of a preliminary injunction against a tax debt relief
company for violations of the Federal Trade Commission Act).
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)7&¶VRZQ&onsumer Information page, posted in April 2013, which
FRQWLQXHVWRZDUQFRQVXPHUVDERXWWKH³IUDXGVWHUV´FRQWDPLQDWLQJWKH
tax debt relief industry.112
IV. PROPOSAL: CLOSE THE TAX DEBT LOOPHOLE
The FTC should reverse its current position of non-enforcement of
the debt relief rule against tax debt relief companies. The FTC
originally deferred enforcement as a stopgap to allow time to conduct
research and analysis.113 The FTC took this position without notice,114
and therefore the decision reflects only the interests of the regulated
entities, leaving the regulatory beneficiaries without a voice. 115 The
propriety of the abrupt decision to defer enforcement remains
questionable since none of the comments prompting the FTC to take
this stance appear on the rulemaking record.116 $OWKRXJK WKH )7&¶V
5HJXODWRU\ $JHQGDSURPLVHGWKDW LWZRXOG³>FRQVLGHU@SRVVLEOH
DPHQGPHQWVWRWKH765WRDGGUHVVWD[GHEWUHOLHIVHUYLFHV´117 the FTC
did not include an invitation for public comment on the matter.118
7KH )7&¶V GHFLVLRQ WR GHIHU Hnforcement against tax debt relief
FRPSDQLHVGLUHFWO\FRQIOLFWVZLWKWKH)7&¶VH[SUHVVJRDOWR³HQFRPSDVV
a broad swath of debt relief activities, including offers of debt settlement
RUQHJRWLDWLRQVHUYLFHVDQGGHEWPDQDJHPHQWSODQV´119 Tax debt relief
companies create the same danger of injury as any other debt relief
company and should therefore receive the same regulation. 120 The
evidence of the strained attempts by injured consumers and regulators
to rein in the practices of tax debt relief companies indicates the
necessity of bringing these entities under the ambit of the rule as
originally promulgated.121
112

Tax Relief Companies, supra note 109.
See FTC Policy Statement, supra note 5.
114
See id.
115
See supra notes 103±112 and accompanying text.
116
See 5 U.S.C. §§ 552±553 (2012). The APA requires agencies to provide
notice of the issues at stake in a rulemaking proceeding, as well as a chance to
comment on them. Because this is only a policy statement and not a rule, it would be
difficult to challenge its propriety. Also, although the APA allows that at some point
agency inaction can constitute an improper delay, even these five years that have
passed since the FTC stated that it was considering the issue, this delay may not be
sufficient to trigger judicial remedy. Id.
117
Telemarketing Sales Rule, REGULATIONS.GOV, RIN3084-AB19 (Jan. 20,
2012), available at https://www.regulations.gov/#!documentDetail;D=FTC-20120008-0001.
118
See id.
119
Proposed Rule, supra note 6, at 41,999.
120
See generally infra notes 211±226 and accompanying text.
121
See id. See also infra notes 122±188 and accompanying text.
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A. Advance Fee Ban Simplified Litigation
1. FTC v. American Tax Relief±±An Uncharacteristic Success
The FTC successfully stopped an abusive tax debt relief company
in a case against American Tax Relief (³ATR´), a national company
now infamous for defrauding American taxpayers out of nearly $100
The national scope of this case, abundance of
million. 122
incontrovertible evidence, and egregious nature of the conduct alleged
IDFLOLWDWHG WKH )7&¶V VXFFHVV 123 However, this case illustrates the
disadvantages of pursuing a tax debt relief company under the FTC Act
instead of alleging a violation of the advance fee ban.124 Although it
succeeded against ATR,125 the FTC may have failed in a similar case
with slightly different facts. Enforcing the advance fee ban against tax
debt relief companies would reduce these disadvantages, bringing faster
and more reliable outcomes.126
On November 4, 2010, the Northern District of Illinois granted the
)7&¶VUHTXHVWIRUDSUHOLPLQDU\LQMXQFWLRQDJDLQVW$75IRUYLRODWLRQRI
the FTC Act.127 On August 8, 2012, the Central District of California
granted summary judgment for the FTC on the central issues,
facilitating settlement.128 To succeed under the FTC Act, the plaintiff
122
Colleen Tressler, Bill Comes Due for Bogus Tax Relief Company, FED.
TRADE COMMISSION CONSUMER INFO. (Feb. 5, 2013),
https://www.consumer.ftc.gov/blog/bill-comes-due-bogus-tax-relief-company.
123
See FTC v. Am. Tax Relief, LLC, No. CV 11-6397 DSF (PJWx), 2012 U.S.
Dist. LEXIS 188329, at *8±22 (C.D. Cal. Aug. 8, 2012).
124
See id.
125
Id. at *22.
126
FTC v. E.M.A. Nationwide, Inc., No. 1:12-CV-2394, 2013 WL 4545143, at
 1'2KLR$XJ  JUDQWLQJWKH)7&¶VPRWLRQIRUVXPPDU\MXGJPHQW
for violation of the debt relief advance fee prohibition solely on the evidence that a
single customer paid $1,078.25 without receiving the advertise debt relief service,
ordering monetary damages as well as permanently enjoining the defendant from
working in the debt relief industry). This demonstrates that proving violation of the
advance fee ban requires only two elements: (1) that the company sold debt relief
services and (2) that the customer paid a fee before the company provided the
service.
127
FTC v. Am. Tax Relief, LLC, 751 F. Supp. 2d 972, 976 (N.D. Ill. 2010).
ATR later agreed to a settlement order imposing a $103.3 million judgment against
the defendants, which the FTC agreed to suspend the judgment once defendants had
surrendered approximately $16 million in cash and assets. When printed in a
headline, this certainly sounds like a victory for the FTC; however, the final
settlement amount will reimburse the FTC, and subsequently the injured consumers,
only approximately 15% of the harm endured. See FTC Policy Statement, supra note
5.
128
See Am. Tax Relief, 2012 U.S. Dist. LEXIS 188329, at *8±22.
continued . . .

řŞŞȱ

 ȱȱ ǯȱ
ǯȱǭȱ ǯȱǯȱǯȱ

ǽǯȱŗŜȱ

ȱ
must prove the defendant made misleading or deceptive representations
DERXWLWVDELOLW\WRUHGXFHSRWHQWLDOFXVWRPHUV¶WD[GHEWXVLQJRQHRI
two tests.129 The FTC could show that express or implied advertising
claims made by defendants were false,130 or that the defendants had no
reasonable basis for asserting the claims.131 After showing either falsity
or lack of reasonable basis, the FTC must then prove that (1) the
representations were material; (2) the representations would likely
mislead a reasonable consumer; (3) the consumer reasonably relied on
these representations in deciding to purchase the services; and (4)
reliance on these representations resulted in injury to the consumer. 132
Proving these elements can present difficulties due to the detailed
factual requirements and the subjective nature of the reasonableness
standard.133 The FTC succeeded in this case because of the abundance
RIXQGHQLDEOHHYLGHQFHWKHVWUHQJWKRI$75¶VGHFHSWLYHFODLPVDQGWKH
egregiousness of the FRPSDQ\¶VFRQGXFW134
a. Evidence that Defendant Made Certain Claims
The FTC submitted into evidence transcripts of radio and television
commercials as well as hardcopies of widely disseminated flyers and
mailings, 135 which stated that ATR had ³helped thousands of people
UHGXFH WKHLU WD[ GHEW´ 136 The FTC offered copies of the scripts the
company provided to the sales representatives encouraging use of
misleading assurances that the potential customer qualified for IRS
programs.137 The FTC also had recordings of calls in which ATR sales
staff made such representations to undercover FTC agents.138 In this
129

FTC v. Pantron I Corp., 33 F.3d 1088, 1096 (9th Cir. 1994).
Id.
131
Id.
132
FTC v. Am. Tax Relief LLC, 751 F. Supp. 2d 972, 977±78 (N.D. Ill. 2010).
133
See Brown v. Consumer Law Assoc., 283 F.R.D. 602, 611±16 (E.D. Wash.
2012).
134
Am. Tax Relief, 751 F. Supp. 2d at 978± ³7RVXSSRUWLWVFODLPWKDW$75
made material misrepresentations in its advertisements and in its dealings with
consumers, the FTC has submitted declarations from consumers who were²for all
intents and purposes²scammed by ATR; each paid significant fees to ATR, yet
received little or nothing in return, and each said they were induced to do so by
$75¶VSURPLVHVDQGJXDUDQWHHVWKDWLWFRXOGVHWWOHWD[Oiabilities for a small
percentage of the debt claimed by the IRS . . . Beyond that, the record contains an
DEXQGDQFHRIHYLGHQFHVKRZLQJWKDWFRQVXPHUVZHUHKDUPHGQRWKHOSHGE\$75´
135
Id. at 977±78.
136
Id. at 977.
137
Id. at 980.
138
Id. at 977; FTC v. Am. Tax. Relief LLC, No. CV 11-6397 DSF (PJWx),
2012 WL 8281722, at *5 (C.D. Cal. Aug. 8, 2012).
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case, the FTC enjoyed the benefit of concrete evidence that ATR made
certain representations139 and to whom ATR made them.140 In many
other cases, 141 the only evidence of the deceptive or misleading
statements lives in the memories of the victims of the scams, which a
court could justifiably call into question.142
b. Falsity of Claims or Lack of Reasonable Basis
The two relevant representations in the ATR case were specific
enough that the FTC could prove they were either false or that the
company lacked a reasonable basis to make them.143
The FTC could disprove the first statement (that the company had
UHGXFHG WKH GHEW RI ³WKRXVDQGV´ RI SHRSOH  EHFDXVH RI WKH ZRUG
³WKRXVDQGV´ 144 $75¶V RZQ UHFRUGV VKRZHG WKDW LW KDG VXFFHVVIXOO\
reduced the debt of fewer than 1,000 people, clearly contradicting the
statements made to consumers.145 If the company had advertised more
JHQHUDOO\ SHUKDSV WKDW LW KDG KHOSHG ³PDQ\´ SHRSOH WKHQ WKH )7&
would have had difficulty establishing the statement as false or lacking
reasonable basis.
The second category of representations included the guarantees
made to specific potential customers that they would qualify for an IRS
tax relief program. 146 The FTC had no trouble disproving these
statements due to their strength and directness.147 First, the staff made
the statements without possessing any information about the customer
that could justify such a statement.148 Secondly, sales representatives
with no tax expertise made the statements rather than tax
professionals.149 If WKHHPSOR\HHVKDGVDLG ³,ZLOOQRW know for sure
until I look at your records, but I am sure you will qualify for one of the
SURJUDPV´WKH)7&ZRXOGKDYHVWUXJJOHGWRVKRZWKDWWKH\ODFNHG a
reasonable basis.150 The FTC succeeded here only because the sales
139

Am. Tax Relief, 751 F. Supp. 2d at 977±78.
Id. at 984±85.
141
See, e.g., Exclaim Mktg., LLC v. DirecTV, LLC, No. 5:11-CV-684-FL, 2015
WL 5773586 (E.D.N.C. Sept. 30,2015). See also Superior Performers, Inc. v. Phelps,
1:15CV134, 2016 WL 67699 (M.D.N.C. Jan. 5, 2016).
142
See Brown v. Am. Tax Relief, 2007 WL 2174876, No. 0016771 at *1
(N.Y.Supp.) (Trial Order).
143
Am. Tax Relief, 2012 WL 8281722 at *4±6.
144
Id. at *3 ³7KHUHLVQRTXHVWLRQWKDWWKHVHVWDWHPHQWVZHUHIDOVH´ 
145
Am. Tax Relief, 751 F. Supp. 2d at 982.
146
Am. Tax Relief, 2012 WL 8281722 at *5.
147
Id. at *5.
148
Id.
149
Id.
150
Indeed, in 2007, injured consumers brought a case in New York against the
continued . . .
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staff made bald assurances that each customer qualified for specific
government programs.151
c. 0DWHULDOLW\RI'HIHQGDQW¶V&ODLPV
The court held that ATR made the claims because they would be
material to anyone considering purchasing tax debt relief services.152
Hearing that a company had helped thousands of people would certainly
influence someone who needed relief. 153 Similarly, a guarantee of
qualification for a certain available program would also impact a
UHDVRQDEOHSHUVRQ¶VGHFLVLRQWRSXUFKDVHWKHVHUYLFHV154
d. &XVWRPHUV5HOLHGRQ'HIHQGDQW¶V&ODLPVDQG
Reasonableness of Reliance
The FTC offered substantial evidence that the complaining
witnesses relied on the advertisements and promises made by sales
UHSUHVHQWDWLYHV LQ GHFLGLQJ WR SXUFKDVH $75¶V VHUYLFHV 155 The
evidence included affidavits from many injured customers who stated
WKDW WKH\ SXUFKDVHG $75¶V VHUYLFHV EHFDXVH WKH VDOHV UHSUHVHQWDWLYHV
promised to reduce their tax debt by a specific amount, in a specific
amount of time, or at a specific cost.156 The evidence also included the
statement of an attorney previously employed by ATR describing phone
calls that she fielded daily from customers who were upset after being
same company using many of the same mailings. Mintz v. Am. Tax Relief, LLC,
837 N.Y.S.2d 841, 843, 846±47 (2007). The court dismissed the claims relating to
WKHSRVWFDUGVWKDWFRQWDLQHGWZRFODLPVILUVWWKDW$75¶V³VWDIIRIWD[SURIHVVLRQDOV
has helped thousands settle their taxes for Pennies-on-the-'ROODU´DQGVHFRQGWKDW
Congress had passed new laws that made it easier to settle debt and many people that
did not qualify before could now take advantage of the new laws and settle for much
less. Id. at 843. The court found the second statement was not specific enough to be
proven false and that the first and second statements, taken together not strong
enough for the customers to rely upon it as a promise or guarantee. Id. at 846±47.
The court only allowed the case to go forward relating to postcards that contained
the pennies-on-the-GROODUODQJXDJHDVZHOODV³>L@I\RXRZHWKH,56RUDUHLQDQ
unbearable Monthly Payment Plan that seems to get you Nowhere, we can help you
7RGD\´Id. at 843.
151
FTC v. Am. Tax Relief LLC, No. CV 11-6397 DSF (PJWx), 2012 WL
8281722 (C.D. Cal. Aug. 8, 2012); FTC v. Am. Tax Relief LLC, 751 F. Supp. 2d
972, 980±81 (N.D. Ill. 2010).
152
Am. Tax Relief, 2012 WL 8281722 at *4±6.
153
Id. DW  ³7KHDERYHVWDWHPHQWV . . . were unquestionably material.´ 
154
Id. DW  ³7KHUHLVDOVRQRTXHVWLRQWKDWWKHVHUHSUHVHQWDWLRQVDERXWWKH
FDOOHUV¶TXDOLILFDWLRQVIRUUHOLHIZHUHPDWHULDO´ 
155
Am. Tax Relief, 751 F. Supp. 2d at 978±79.
156
Id.
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misled by the compDQ\¶VVDOHVUHSUHVHQWDWLYHVUHJDUGLQJWKHLUDELOLW\WR
qualify for IRS programs.157 The standard for reasonable reliance is
subjective, but the strength of the statements ATR made allowed the
court to find that relying upon them was reasonable.158
e. Reliance on Claims Proximately Caused Consumers
Harm
$75¶V FXVWRPHUV SDLG VXEVWDQWLDO IHHV XSIURQW DQG UHFHLYHG
absolutely nothing in return. 159 The Better Business Bureau also
received 375 complaints about ATR, and even at the preliminary
injunction stage, the FTC had compiled and submitted specific
statements from forty-three individuals.160
7KHMXGJHWKDWJUDQWHGWKH)7&¶VPRWLRQIRUSUHOLPLQDU\LQMXQFWLRQ
expressed his initial hesitation to rely solely on testimony from the
complaining witnesses, yet at every turn, the court found that it did not
need to.161 The court made clear that it would have reached a different
result without such solid, incontrovertible evidence.162 Statements from
prior employees prevented the ATR from arguing that a rogue sales
representative PDGHWKHVWDWHPHQWVDQGGLGQRWUHSUHVHQWWKHFRPSDQ\¶V
practices as a whole.163 A case on a smaller scale or with less abundant,
157
Id. at 980 6HHVSHFLILFDOO\0V*DUFLD¶VGHFODUDWLRQ³µ>W@KHUHZDV a distinct
SDWWHUQWRFXVWRPHUV¶FDOOVDQGFRPSODLQWV0RVWRIWKHPVDLGWKDWWKH\KDGEHHQWROG
WKH\¶GTXDOLILHGIRUDQ2,&DQGVRPHRIWKHPVDLGWKDWWKH\KDGEHHQWROGWKDW$75
would be able to get interest and penalty abatements for them. They also said that the
sales people had promised them that ATR could settle their debts so that they
ZRXOGQ WKDYHWRSD\WKH,56DQ\ZKHUHFORVHWRZKDWWKH\RZHG¶´ 
158
Id.
159
Id. at 975.
160
Id. at 979.
161
Id. at 984±³)UDQNO\JLYHQWKHQDWXUHRIWKHVHWUDQVDFWLRQV, the Court
initially viewed the consumers' VWDWHPHQWVZLWKVRPHVNHSWLFLVP´Id. The injured
customers complained that they paid large sums upfront and received nothing in
return; and when they confronted the company about the lack of results, the
represeQWDWLYHVEHFDPH³XQSURIHVVLRQDODQGHYHQDEXVLYH´DQGEODPHGWKH
customers. Id. One of the ATR representatives memorialized his own unprofessional
and abusive treatment of a dissatisfied customer in a signed letter, printed on
company letterhead. Id.
162
Id.
163
FTC v. Am. Tax Relief LLC, No. CV 11-6397 DSF (PJWx), 2012 WL
DW  &'&DO$XJ  ³>7@KH&RXUWKDVUHOLHGRQWKHVWDWHPHQWV
of former ATR sales representatives regarding the practices of the ATR sales
department. This includes things that the ATR representatives knew, what they
personally told consumers, what they overheard . . . ATR management telling other
employees. The Court has generally not relied on testimony of tax resolution
department employees as to the practices of the sales representatives . . . the Court
KDVUHOLHGRQGRFXPHQWDU\HYLGHQFHREVHUYHGLQDQGVHL]HGIURP$75¶VRIILFHVE\
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advantageous evidence could certainly have a different result.
2. Brown v. American Tax Relief±±An Example of the
Challenges Posed by Suing for False Advertising Rather
Than Violation of Advance Fee Ban
Brown v. American Tax Relief,164 a 2007 class action brought in
New York, provides a potent example of the difficulties faced when
customers injured by tax debt relief companies must seek relief under
false advertising statutes instead of using the ban on advance fees.165
The named plaintiff in this case paid a $5,000 fee upfront to ATR after
receiving some postcards containing arguably misleading or deceptive
claims; she received no service in return and suffered as a result.166
Although the court found that the plaintiff adequately stated a claim
for relief,167 WKHFRXUWGHQLHGWKHSODLQWLII¶VPRWLRQWRFHUWLI\DFODVVRI
similarly situated New York residents who also received the postcards
and paid advance fees ranging from $1,000 to $5,000. 168 The court
reached this conclusion because it found that (1) the class was overLQFOXVLYH DQG   WKH ³TXHVWLRQV RI IDFW DIIHFWLQJ LQGLYLGXDO FODVV
members [would] predominate over fact questions common to the
FODVV´169
a. Class was Over-Inclusive
:KLOHQRWLQJWKH1HZ<RUNUXOHWKDW³WKHFULWHULD . . . considered in
granting class action FHUWLILFDWLRQ LV WR EH OLEHUDOO\ FRQVWUXHG´ 170 the
JRYHUQPHQWDJHQWV´ 
164
Brown v. Am. Tax Relief LLC, No. 0016771, 2007 WL 2174876, at *7
(N.Y.S. Mar. 19, 2007) (Trial Order).
165
Id. at *2.
166
Id. at *3.
167
Plaintiff adequately alleged breach of contract (because ATR promised to
obtain tax debt relief for her in exchange for $5,000) as well as claims under General
Business Law § 349 (requiring a showing of an act or practice that is deceptive or
misleading in a material way and that plaintiff was injured by reason thereof) and §
350 (requiring the same showing in addition to a showing that the plaintiff relied
upon the underlying deceptive misrepresentations). Id. at *12±13.
168
Id. at *13.
169
Id. at *9.
170
Id. at *7 (citing Kidd v. Delta Funding Corp., 289 A.D.2d 203 (N.Y. App.
'LY ³>,@Q1HZ<RUNDFODVVDFWLRQPD\EHPDLQWDLQHGRQO\LI  WKH
proposed class is so numerous that joinder of all members is impracticable; (2)
common questions of law or fact predominate over any questions affecting only
individual members; (3) the claims of the representative parties are typical of the
class as a whole; (4) the representatives parties will fairly and adequately protect the
interests of the class; and (5) the class action is superior to other methods for the fair
continued . . .
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court held that the class was over-inclusive.171 A class is over-inclusive
³ZKHQ WKH SURSRVHG FODVV LV GHILQHG VR EURDGO\ WKDW LW HQFRPSDVVHV
individuals who have little connection with the underlying claim or who
KDYH QRW EHHQ KDUPHG E\ WKH GHIHQGDQWV¶ DOOHJHGO\ ZURQJIXO
FRQGXFW´ 172 The class members all received postcards containing
$75¶V FODLP WKDW LW FRXOG VHWWOH WD[ REOLJDWLRQV IRU ³SHQQLHV-on-theGROODU´ 173 and the court agreed that these were likely misleading or
fraudulent. 174 However, the court held that the class would likely
include individuals who did not rely on these claims, but decided to
purchase services for a different reason (for example, to obtain one of
the other advertised tax services) and therefore was over-inclusive.175
b. Individual Questions Predominate over Common
Questions
The court further denied the motion for class certification because
the individual questions of fact would outweigh the common questions
of fact. 176 7KH IDWDO LQGLYLGXDO TXHVWLRQV RI IDFW LQFOXGHG ³LVVXHV RI
causation and reliance as to each member of the putative class´DVZHOO
as which tax service each plaintiff purchased and what representations
ATR made to each plaintiff.177 7KLVFRXUW¶VGHFLVLRQGHPRQVWUDWHVWKH
factual and procedural challenges faced by plaintiffs who attempt to
remedy a harm by alleging deceptive advertising, as opposed to a
violation of the advance fee ban. 178 Both proving causation and
demonstrating reasonable reliance for each particular plaintiff requires
individualized factual showings that can stand in the way of
successfully certifying a class.179 A suit for violation of the advance fee
ban does not require the problematic demonstration of an individual
SODLQWLII¶VUHOLDQFHRQDQ\SDUWLFXODUPLVUHSUHVHQWDWLRQRUDQ\VKRZLQJ
of why each plaintiff decided to purchase services.180
Instead, plaintiffs could easily satisfy the simple factual questions
DQGHIILFLHQWDGMXGLFDWLRQRIWKHFRQWURYHUV\´Brown, 2007 WL 2174876, at *6±7
FLWLQJ.OHLQY5REHUW¶V$P*RXUPHW)RRG,QF$'G±70 (N.Y. App.
Div. 2006).
171
Brown, 2007 WL 2174876, at *7.
172
Id.
173
Id. at *8.
174
Id. at *9.
175
Id.
176
Id. at *10.
177
Id.
178
Id. at *7±10.
179
Id. at *10.
180
See, e.g., FTC v. E.M.A. Nationwide, Inc., No. 1:12-CV-2394, 2013 WL
4545143, at *5 (N.D. Ohio Aug. 27, 2013).
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necessary to prove an alleged violation of the advance fee ban181²did
the plaintiffs pay the company a fee prior to receiving services and did
the plaintiffs suffer injury as a result?182 In such a case, the common
questions of law and fact would have predominated over the
individualized questions and the class would not have been overinclusive, as all members suffered injury due to paying the advance
fee. 183 The court would likely have certified the class, allowing all
plaintiffs convenient and efficient access to the justice system that the
class action tool provides.184
Class actions create an efficient vehicle for similarly situated
plaintiffs, who have been injured at the hands of a common defendant,
to aggregate their resources in order to reach a remedy. 185 This
procedural tool particularly benefits economically distressed plaintiffs,
such as those defrauded by a tax debt relief company.186 Enforcing the
181
See supra text accompanying note 99 (identifying the threshold question of
whether the company was in the business of selling debt relief services in order to
HVWDEOLVKLQJWKDWLWLVVXEMHFWWRWKH765¶VGHEWUHOLHIDPHQGPHQWV 
182
E.M.A. Nationwide, 2013 WL 4545143 at *5 (N.D. Ohio Aug. 27, 2013).
183
Brown v. Consumer Law Assoc., 283 F.R.D. 602, 611±16 (E.D. Wash. 2012)
(explaining the certification process for a class under Fed. R. Civ. P. 23(a) and (b)
IRUSODLQWLIIVDOOHJLQJDSHUVHYLRODWLRQRI:DVKLQJWRQ¶V&RQVXPHU3URWHFWLRQ$FW
which prohibits charging an upfront fee in excess of $25.00). See also Gregory v.
Preferred Fin. Sol., No. 5:11-CV-422 (MTT), 2013 WL 6632322 at *12 (M.D. Ga.
Dec. 17, 2013) (certifying a class of plaintiffs accusing a debt relief company of
charging fees in e[FHVVRIWKHPD[LPXPLPSRVHGE\*HRUJLD¶V'HEW$GMXVWPHQW
Act. The court stated that the only individual factual questions that must be answered
ZRXOGEH  WKHHQUROOPHQWIHHFDOFXODWHGDVDSHUFHQWDJHRIWKHFXVWRPHU¶VWRWDO
debt; (2) the monthly fee; (3) the number of months each member participated in the
program; (4) the settlement fee, calculated as a percentage of total debt settled; and
(5) whether the customer received a refund. This case involved more individual
factual questions than the advancHIHHEDQZRXOGUHTXLUHEXWWKHFRXUWKHOGWKDW³>D@
EULHIH[DPLQDWLRQRIHDFKFODVVPHPEHU¶VELOOLQJKLVWRU\ZRXOGHVWDEOLVKERWKWKH
'HIHQGDQWV¶OLDELOLW\DQGWKHDPRXQWRIGDPDJHVWREHDZDUGHGWRWKDWPHPEHU
Accordingly, the Court [found] the questions common to all class members
SUHGRPLQDWHRYHULQGLYLGXDOL]HGTXHVWLRQV´ 
184
Laura J. Hines, The Dangerous Allure of The Issue Class Action, 79 IND. L.J.
   ³7KHFODVVGHYLFHKROGVRXWWKHSURPLVHRIUHVROYLQJLVVXHV
µFRPPRQ¶WRDOOSODLQWLIfs in a single trial, preventing wasteful and repetitive
litigation of similar issues, and the possibility of inconsistent results. And collective
adjudication allows plaintiffs to pool resources against better-ILQDQFHGGHIHQGDQWV´ 
185
Amchem Prods., Inc. Y:LQGVRU86   ³7KHSROLF\DW
the very core of the class action mechanism is to overcome the problem that small
recoveries do not provide the incentive for any individual to bring a solo action
prosecuting his or her rights. A class action solves this problem by aggregating the
UHODWLYHO\SDOWU\SRWHQWLDOUHFRYHULHVLQWRVRPHWKLQJZRUWKVRPHRQH¶V XVXDOO\DQ
DWWRUQH\¶V ODERU´ 
186
Deborah R. Hensler & Thomas D. Rowe, Jr., %H\RQG³,W-XVW$LQ¶W:RUWK
,W´$OWHUQDWLYH6WUDWHJLHVIRU'DPage Class Action Reform, 64 LAW & CONTEMP.
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advance fee ban against tax debt relief companies would make class
actions more accessible to injured plaintiffs, 187 and, as stated above,
increase the likelihood of success on the merits.188
The FTC provided only one explanation for deferring enforcement
against tax debt relief entities: tax debt may not be considered unsecured
debt. 189 7KH ³VHFXUHG´ YHUVXV ³XQVHFXUHG´ GHOLQHDWLRQ LV LQ WKLV
context, arbitrary and serves only to create a loophole for tax debt relief
companies to charge upfront fees without serving consumers. 190
Determining whether tax debt qualifies as secured or unsecured debt
involves examining the intricacies of bankruptcy and tax law, and goes
beyond the scope of this paper.191
,QVKRUWWKH,56KDVVRPHSRZHUWRSODFHOLHQVRQGHEWRU¶VDVVHWV
with a court order,192 but in some bankruptcy actions, courts treat tax
debts as unsecured debts.193 Typically, tax debts that are more than
three years old become general unsecured non-priority claims in
bankruptcy. 194 Although a debtor usually cannot avoid a tax lien in
bankruptcy, the IRS has only limited power to attach an indLYLGXDO¶V
property.195 Fortunately, in the context of the debt relief industry, the
distinction does not impact the analysis. Tax debt relief is a subcategory
of general debt relief²the two industries pose the same problems that
can be solved through identical regulations.196
PROBS. 137, 145±   ³>2@QHRIWKHNH\SXUSRVHVRIFODVVDFWLRQ>LV@
facilitating litigation precisely when many persons have suffered, as a result of
DQRWKHU¶VZURQJGRLQJORVVHVWKDWDUHWRRPRGHVWWRDOORw them to obtain individual
FRXQVHO´ 
187
See Hines, supra note 184.
188
See supra notes 118±150 and accompanying text.
189
FTC Policy Statement, supra note 5. See also BLACK¶S LAW DICTIONARY
488±89 (10th ed. 2014) (provides several definitions for debt and defines unsecured
GHEWDV³GHEWQRWVXSSRUWHGE\FROODWHUDORURWKHUVHFXULW\´ 
190
See supra notes 104±108 and accompanying text. See also infra notes 197±
199.
191
See Leonard C. Walczyk, An Overview of Taxation Issues in Bankruptcy,
N.J. LAWYER 17, 18 (June 2001),
http://qmob.com/wjslaw/sites/default/files/pdfs/Walczyk1.pdf.
192
C. RICHARD MCQUEEN & JACK F. WILLIAMS, TAX ASPECTS OF BANKRUPTCY
LAW § 8:2 (3d ed. 2015).
193
See generally Larry Heinkel, Eliminating IRS Tax Debts²Why Bankruptcy
May Be Better Than an OIC WR5HVROYH<RXU&OLHQW¶V7D['HEWV, 82 FLA. B.J. 56
(2008).
194
MCQUEEN & WILLIAMS, supra note 192, § 8:13.
195
See 26 C.F.R. §1.163-7 R  LLL    ³$GHEWZLOOQRWEHFRQVLGHUHGWR
be secured by a qualified residence if it is secured solely by virtue of a lien upon the
general assets of the taxpayer or by a securit\LQWHUHVWVXFKDVDPHFKDQLF¶VOLHQRU
MXGJPHQWOLHQWKDWDWWDFKHVWRWKHSURSHUW\ZLWKRXWWKHFRQVHQWRIWKHGHEWRU´ . See
also Heinkel, supra note 193, at 56.
196
See supra notes 182±192 and accompanying text.
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Enforcing the debt relief rule against tax debt relief companies fits
QHDWO\ZLWKLQWKH)7&¶VRZQSROLF\JRDOV197 In its Final Rule, the FTC
H[FOXGHG³VHFXUHGGHEWVXFKDVPRUWJDJHORDQV´QRWEHFDXVHPRUWJDJH
and secured debt companies did not pose a problem, but because the
)7&³DQWLFLSDWH>G@FRPSUHKHQVLYHO\UHJXODWLQJVXFKFRQGXFWXQGHULWV
QHZPRUWJDJHORDQUXOHPDNLQJDXWKRULW\´198 While the secured loan
and mortgage industry operates in a unique way, requiring
particularized regulation, tax debt relief companies operate in much the
same way as general debt relief companies199 and should be subject to
the same rules.
B. Same Business Model, Different Creditor
By acting on their own behalf, debt-owing consumers can achieve
the same or substantially similar results as debt relief companies
supposedly provide, regardless of whether the debtor owes money to a
credit card company or the IRS.200 Consumers seem to fear both public
and private creditors as equally intimidating and ruthless.201 Hoping to
encourage taxpayers to make direct contact and avoid risky tax debt
relief companies, the IRS and state tax entities have attempted to make
themselves more accessible.202 The IRS expressly invites taxpayers to
contact them directly to negotiate any of the available adjustment

197

Proposed Rule, supra note 6, at 41,999 ³7KH&RPPLVVLRQLQWHQGVWKDWWKH
GHILQLWLRQRIµGHEWUHOLHIVHUYLFH¶HQFRPSDVVDEURDGVZDWKRIGHEWUHOLHIDFWLYLWLHV
including offers of debt settlement or negotiation services and debt management
SODQV´ 
198
Id.
199
See, e.g., Sandra Block, Some Tax-Resolution Companies are Scams, USA
TODAY (May 24, 2011, 1:30 PM),
http://usatoday30.usatoday.com/money/perfi/columnist/block/2011-05-23-taxresolution-scams_n.htm; Geoff Williams, Debt Settlement Companies: How the
Process Works, DAILY FINANCE (Dec. 23, 2010, 12:00 PM),
http://www.dailyfinance.com/2010/12/23/debt-settlement-companies-how-theprocess-works/.
200
Tax Relief Companies, supra note 109.
201
See Jeff Poor, :DOWHU:LOOLDPVµ$PHULFDQV'HVHUYHWKH,56¶DAILY CALLER
(May 29, 2013), http://dailycaller.com/2013/05/29/walter-williams-americansdeserve-the-irs/. See also Dealing with Creditors, AFL-CIO,
http://www.aflcio.org/About/Community-Services/When-the-PaycheckStops/Dealing-With-Creditors (last visited Apr. 20, 2016).
202
Tax Relief Companies, supra QRWH ³,I\RXRZHEDFNWD[HVDQGGRQ W
know how you're going to pay the debt, the FTC, the nation's consumer protection
agency, says don't panic, take a deep breath, and consider your options. If you are
having trouble paying bills, it's often better to try to work out a payment plan with
the creditor yourself than to pay someone else to negotiate a plan foU\RX´ 
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plans. 203 The IRS also created the Taxpayer Advocate Service, an
independent organization within the IRS, to help taxpayers deal with
debt.204
Tax attorneys, accountants, and enrolled agents can provide helpful
insight in filing tax rHWXUQVKDQGOLQJDXGLWVRUUHYLHZLQJDWD[SD\HU¶V
file to discover errors or anomalies.205 Tax debt relief companies, on
the other hand, typically do no more than attempt to enroll the taxpayer
in one of a few standard programs offered by the IRS.206 Tax debt relief
agents arguably provide a less valuable service compared to their
private debt relief counterparts because IRS agents exercise little
discretion in accepting or rejecting offers. 207 Instead, formulas and
straightforward criteria determine whether or not a taxpayer qualifies
for a particular program.208
While tax debt relief companies often advertise a skill or connection
that allows them to strike special deals with the IRS, taxpayers can
accomplish everything these agents can accomplish by applying for
relief programs online or by simply calling the IRS directly.209 The lack
of utility of the tax debt relief industry, coupled with the prevalence of
abusive practices, provides the FTC with a strong incentive to protect
consumers from these companies, specifically by imposing the advance
fee ban.210
203
Id. ³$FFRUGLQJWRWKH,56\RXFDQDSSO\IRUDQ,QVWDOOPHQW$JUHHPHQW
OIC, or penalty or interest abatement without the help of a third party´ 
204
Id. (explaining that state tax entities vary in policy, but most of them offer
similar programs and options to help taxpayers deal with their debt.).
205
Id.
206
Id. (explaining that an ³LQVWDOOPHQWDJUHHPHQW´DUUDQJHVIRUDWD[SD\HUZKR
cannot afford to pay the amount owed in full to make smaller monthly payments
with interest to avoid penalties like a tax lien or levy. $WD[SD\HUFDQPDNHDQ³RIIHU
in compromise´WRVHWWOHWKHLUGHEWIRr less than the amount owed, but the IRS
typically only accepts such an offer if the taxpayer has exhausted other avenues. A
tax debtor can occasionally obtain a penalty abatement if he or she cannot pay the
taxes owed because of some special hardship . . . Interest abatement relieves the
taxpayer of fees and interest while still requiring payment of the taxes, but is also
rare).
207
Id.
208
Id. (explaining that an installment agreement is the most common, and in
certain situations, the IRS cannot deny a request for an installment agreement if the
amount owed is less than $10,000. Under the Fresh Start Initiative, most people with
less than $50,000 in tax debt can obtain a streamlined installment agreement that
allows repayment over a six-year period by simply applying online).
209
Id. (nothing that although only a narrow group of people will qualify for the
other programs, the taxpayer can find out if he or she qualifies without enlisting
costly assistance).
210
Debbie Edwards, NATDRC Conference to Address Ways to Eliminate
Fraudulent Lead Aggregators From the Tax Debt Resolution Industry, TAX
RESOLUTION SERVICES, CO. (May 2012),
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C. Tax Debt Relief Companies Remain a Threat
In April 2013, nearly three years after promulgation of the debt
relief rule, the FTC posted an informational page on its website warning
consumers against tax debt relief companies, referring to them as
³IUDXGVWHUV´ 211 The page, which remains active as of this writing,
recounts the nightmares of tax debtors injured by tax debt relief
companies, demonstrating that the problem of abuse in the industry
persists.212
A website called bestdebtcompanies.com 213 uses an objective
http://www.taxresolutionservicescompany.com/lead-aggregators-tax-debt-resolutionindustry.asp (last updated May, 2012); Diane Freda, Tax Practice: OPR Targets Tax
Debt Resolution Industry In Campaign Against Sanctionable Practices (May 24,
2012) (a statement by the Office of Professional Responsibility (³OPR´) within the
IRS announcing its jurisdiction over the tax debt resolution industry and its intention
to crack down on abusive practices within it. The statement further provided that
enforcing the broad duty of due diligence can involve taking disciplinary action
DJDLQVWWD[SURIHVVLRQDOVZKRDUH³JLYLQJSUHPDWXUHDVVXUDQFHVWKDWDWD[SD\Hr will
get relief from tax liability, making misstatements about the length of time needed to
process a debt relief request application, or . . . providing false hope in order to
H[WUDFWPRQH\IURPDGHVSHUDWHWD[GHEWRU´+RZHYHUWKHVWDWHPHQWDOVRQRWHG a
legitimate question about whether industry practices have improved since the OPR
threatened action. The OPR never released any information about its success or
failure in disciplining tax professionals for this conduct. When this author contacted
the OPR, the representative stated that the OPR does not make available to the public
the reasons for disciplinary action for any individual professional, nor does the OPR
maintain statistics of the specific infractions they have prosecuted). See also
Unethical 7D['HEW5HVROXWLRQ&RPSDQLHV¶'XELRXV3ROLFLHV'R1RW5HSUHVHQWWKH
Industry as a Whole, Says Tax Resolution Services, Co., PR NEWSWIRE, (Apr. 4,
2012), http://www.prnewswire.com/news-releases/unethical-tax-debt-resolutioncompanies-dubious-policies-do-not-represent-the-industry-as-a-whole-says-taxresolution-services-co-146075585.html (last visited Apr. 1, 2016) (describing the
creating of a trade association, supposedly in order to improve the reputation and
ethical integrity of the industry. However, this association seems to have evaporated,
leaving only dead links to websites and what now appears to be an advertising ploy
to lend a shroud of legitimacy to an industry that had fallen out of favor with the
public after a string of enforcement actions against nationally recognized tax debt
relief companies.).
211
Tax Relief Companies, supra note 109.
212
Id. (noting that some paid thousands in upfront fees, only to find that the tax
debt relief companies made unauthorized charges to their credit cards or withdrawals
from their bank accounts; some were misled by promises of quickly eliminating
debt; other eventually discovered the company had fraudulently omitted asset
information on financial statements submitted to the IRS, which seemed to achieve a
favorable result for the taxpayer in the short-term, but created enormous financial
and legal problems in the long-run).
213
Tax Debt Relief Made Simple, BESTDEBTCOMPANYS.COM,
https://bestdebtcompanys.com/tax-relief-companies/ (last visited Feb. 25, 2016).
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standard to evaluate debt relief companies on a scale of one to ten,214
and creates a forum where customers post reviews of companies they
hired to assist them with tax debt. 215 Both the scores given by the
website operators and the comments from customers illustrate that
abuse in the tax debt industry remains a problem.216 Twenty-three out
of the forty-six companies reviewed received a score of less than 5.0 out
of 10.0 from the website staff,217 and only fifteen companies received
consumer ratings of more than 5.0.218
7KH ZHEVLWH¶V ³ 6WDII 3LFN´ 7D[ 'HIHQVH 1HWZRUN 219 received
two-hundred reviews from satisfied customers220 and only nine reviews
from dissatisfied customers, 221 demonstrating that, assuming this
website can be believed, legitimate tax debt relief companies do exist
and provide a valuable service.222 However, the customer reviews of
the nine companies with the worst consumer rating paint a worrisome
picture. 223 These nine companies received exclusively negative
214

How We Rank±Understanding our ranking criteria,

BESTDEBTCOMPANIES.COM, https://bestdebtcompanys.com/how-we-rank/

(last visited
Mar. 31, 2016) (explaining how the company uses specific criteria to give each
company a score: price, time in business, Better Business Bureau rating,
specialization in tax services, staff accreditations, professional association members,
refund policy, consumer reviews, and expert review, which includes financial
standing of organization, the number of industry experts and professionals, the
FRPSDQ\¶VDELOLW\WRVFDOHKLVWRULFDOUHYHQXHDQGJURZWKSDVWDQGFXUUHQWODZVXLWV
customer service, and transparency).
215
Tax Debt Relief Made Simple, supra note 213.
216
Id.
217
Id.
218
Id.
219
Tax Defense Network, BESTDEBTCOMPANYS.COM,
https://bestdebtcompanys.com/taxrelief/tax-defense-network-review/.
220
Id. (four customers gave a score of seven, and 204 customers gave a score of
eight to ten).
221
Id. (five scores of zero, and four scores of four).
222
See, e.g., id.
223
See Signature Tax Group, BESTDEBTCOMPANYS.COM,
https://bestdebtcompanys.com/taxrelief/signature-tax-review/ (indicating one review
from 2015 wherein a customer lost $2,200); Freedom Tax Relief,
BESTDEBTCOMPANYS.COM, https://bestdebtcompanys.com/taxrelief/freedom-taxrelief-review/ (received one review in 2015 wherein a customer paid $3,600 upfront
and received nothing); Consumer Tax Relief received three reviews from customers
in 2014 and 2015 who paid $200, $4,000, and $4,000 respectively in upfront fees
and received no service in return. Tax Debt Relief, BESTDEBTCOMPANYS.COM,
https://bestdebtcompanys.com/taxrelief/consumer-tax-relief/; US Tax Shield,
BESTDEBTCOMPANYS.COM, https://bestdebtcompanys.com/taxrelief/us-tax-shieldreview/ (received two negative reviews in 2015, with one dissatisfied customer
paying $3,500); Tax Defense Partners, BESTDEBTCOMPANYS.COM,
https://bestdebtcompanys.com/taxrelief/tax-defense-partners-review/ (received six
negative reviews from 2014 to 2016, with customers reporting lost fees of $10,000,
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customer reviews, all of which were posted from 2014 to 2016. Each
customer reported that they had paid advance fees (ranging from $200
to more than $20,000) 224 but received nothing in return. 225 Many
customers reported an inability to contact the company after payment
and others reported that the company simply bounced them between
staff members until they gave up.226 While customer reviews should
sometimes be taken with a grain of salt, this information shows that
abusive practices by tax debt relief companies have continued during
the past two years.
D. A Simple Solution
The FTC should reverse its current policy of deferring enforcement
against tax debt relief companies because these companies remain a
threat to consumers. In 2009, the substantial hazard that debt relief
companies posed to vulnerable consumers compelled the FTC to take
action and promulgate a comprehensive rule to reduce abusive
practices. What should have been a temporary policy has quietly
become five years of allowing tax debt relief companies to continue to
defraud the public. Requiring these companies to adhere to the ban on
advance fees would provide a useful tool for injured consumers seeking
MXGLFLDO UHPHG\ DQG DOLJQV ZLWK WKH )7&¶V SROLF\ RI FRQVXPHU
protection.

$6,800, $6,800, and $5,000); Tax Group Center, BESTDEBTCOMPANYS.COM,
https://bestdebtcompanys.com/taxrelief/tax-group-center-review/ (received five
negative reviews from 2014 to 2016, with customers reporting paying upfront fees of
$20,000 and $1,500); Clear Creek Consulting BESTDEBTCOMPANYS.COM,
https://bestdebtcompanys.com/taxrelief/clear-creek-consulting-review/ (received one
review from a dissatisfied customer in 2015); Top Tax Defenders,
BESTDEBTCOMPANYS.COM, https://bestdebtcompanys.com/taxrelief/top-taxdefenders-review/ (received a score of zero in 2016); 911TaxRelief.com,
BESTDEBTCOMPANYS.COM, https://bestdebtcompanys.com/taxrelief/911taxreliefreview/ (received a negative review in 2015 wherein the customer lost a $1,500 fee).
224
See, e.g., supra text accompanying note 223.
225
See, e.g., supra text accompanying note 223.
226
See, e.g., supra text accompanying note 223.

