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sound recordings should be incorporated within Section 106(4),
thereby repealing Section 106(6). This incorporation would finally
place America in compliance with TRIPS and the Uruguay Round
Agreement. The American copyright system would then provide
uniform public performance rights in musical works and sound
recordings.

Several reasons support the incorporation of public performance
rights in sound recordings into Section 106(4). The first and most
important reason, in this author’s opinion, is that this change would
remove the apparent class system the current legal scheme creates
amongst songwriters, composers, and lyricists on the one hand, and
recording artists, performers, and sound mixers on the other.?” This
change would both foster and reward creativity equally amongst those
within the artistic realm of making music. Though the creator of the
musical work and the creator of the sound recording may be the same
at times, songwriters often create the music, while a recording artist is
hired to play it.2® Music by its very nature is not confined to a stanza
of notes, a particular key, or a pattern of accidentals, as they appear
written on a sheet; music also incorporates the recording artist or
performers’ choice of cadence, embellishment, and dynamics, among
other elements.?’ The type of creativity in a sound recording should
be rewarded to the same extent as the musical work itself. Eliminating
the distinction between the public performance right in a musical work
and a sound recording by giving both equal rights under the same
section of the Copyright Act can achieve this. The goal of fostering
creativity goes to the very heart of copyright law and its benefit to the
public. 3°  Incorporating sound recordings into Section 106(4)
incentivizes creative new ways of expression, regardless of whether it
is a musical work or a sound recording, thereby providing the public
with new musical creations.

A second reason, though more ancillary, is that incorporating

271" #$ % 0Mranda Bullard, '($)(*"+(,*-.(,/$0"+12"3*-4"5$678%$*7"$9(-*":$
I**1$17.;,/:$0+.4-"$,90;</-3$0"+=.+>,(3"$?-&7*$=.+$3@.(AB-&-*,/$";:-.$
C+,(1>-11-.(1 30 TEmP. INT’L & Comp. L.J. 225, 249 (2016) (explaining the
disparity that impacts a recording artist when a songwriter is paid for radio plays
while the artist is not).!

28 Beth B. Moore, !.(&D+-*"+$41%$?"3.+:-(&$'+*-1*589(:"+1*,(:-(&$*7"$
B-=="+"(3"BETH B. MOORE (Apr. 22, 2014),
http://www.bethbmoore.com/songwriter-vs-recording-artist-understanding-the-
difference/.

2 Vinny Ribas, C7"$B-=="+"(3"$E"*D""($,($'+*-1*$,(:$,$!-(&INDIE CONNECT,
http://indieconnect.com/the-difference-between-an-artist-and-a-singer/ (last visited
Oct. 2,2017).

301" U.S. CONsT. art. 1, § 8, cl. 8.
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Section 106(6) into Section 106(4) helps to eliminate the separate and
distinct revenue systems available. Creators of musical works and
sound recordings would then be able to take advantage of the same
streamlined revenue system.3! This goal of unifying the revenue
stream systems of different performing rights societies (ASCAP, BMI,
SESAC, and SoundExchange) furthers the goal of removing the
apparent class system created by separating the systems available to
musical works and sound recordings. Finally, a third reason for
incorporating Section 106(6) into Section 106(4) is that it will further
the principle of fairness. Creators of musical works and sound
recordings would be treated equal as to the public performance right,
which would remove the unfair treatment of creators of sound
recordings compared to that of creators of musical works.

II. PUBLIC PERFORMANCE RIGHT IN THE U.S. COPYRIGHT ACT

A. The Current Law

United States copyright law protects two separate elements of
music: the musical composition, “including any accompanying
words,”? and the sound recording “that result[s] from the fixation of a
series of musical, spoken, or other sounds . . . regardless of the nature
of the material objects, such as disks, tapes, or other phonorecords, in
which they are embodied.”? The copyright owner of a musical work
and the copyright owner of a sound recording each possess the right to
reproduce, distribute, and prepare derivative versions of the respective
work, or to authorize others to do so.** Further, the statute defines to
perform “publicly” under Section 101 as:

(1) to perform or display it at a place open to the public

31 Josh P. Binder, Current Developments of Public Performance Rights for
Sound Recordings Transmitted Online, 22 LOY. L.A. ENT. L. REV. 1, 6-7 (2001).

3217 U.S.C. § 102(a)(2) (2012).

3317 U.S.C. § 101 (2012) (alteration in original).

34 See 17 U.S.C. § 106 (2012) (“[TThe owner of copyright under this title has the
exclusive right to do and to authorize any of the following: (1) to reproduce the
copyrighted work in copies or phonorecords; (2) to prepare derivative works based
upon the copyrighted work; (3) to distribute copies or phonorecords of the
copyrighted work to the public by sale or other transfer of ownership, or by rental,
lease, or lending; (4) in the case of literary, musical, dramatic, and choreographic
works, pantomimes, and motion pictures and other audiovisual works, to perform the
copyrighted work publicly; (5) in the case of literary, musical, dramatic, and
choreographic works, pantomimes, and pictorial, graphic, or sculptural works,
including the individual images of a motion picture or other audiovisual works, to
display the copyrighted work publicly; and (6) in the case of sound recordings, to
perform the copyrighted work publicly by means of a digital audio transmission.”).
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the statute. In Herbert v. Shanley Co., a 1917 copyright case on public
performance, Justice Oliver Wendell Holmes stated: “[i]f music did
not pay, it would be given up. If it pays, it pays out of the public’s
pocket. Whether it pays or not, the purpose of employing it is profit
and that is enough.”*? Justice Holmes recognized that when musicians
play music, they do so as their profession.** Though musicians still
create music for the purpose of artistic expression, the Copyright Act
is designed to incentivize the creation of music through attractive
artistic and financial controls over the works created. ** By
incentivizing the creation of music, the Copyright Act furthers the
public interest. Therefore, artists ought to be compensated for their
works so they will continue to create.*

The Copyright Clause of the United States Constitution provides
that Congress has the power “to promote the Progress of Science and
useful Arts, by securing for limited Times to Authors . . . the exclusive
Right to their respective Writings . . . .”*® The first Copyright Act was
passed in 1790, which granted the rights of reproduction and
distribution to copyright holders.*” Congress did not pass a law
granting a public performance right until 1856, and that law applied to
dramatic compositions specifically.*® In creating a public performance
right, Congress declared that copyright owners of dramatic
compositions had the exclusive right “to act, perform, or represent the
same, or cause it to be acted, performed, or represented, on any stage

42 Herbert v. Shanley Co., 242 U.S. 591, 595 (1917) (noting that this case was
one of the earliest to focus on the public performance right and gave it some power).
This case dealt with restaurateurs who played music in the background of their
restaurant for patrons to listen to while they ate. Id. at 593—94. The Shanley
Company did not charge admission at the door, so it claimed it was not performing
Herbert’s work publicly for profit. /d. at 594. The issue was “whether the
performance of a copyrighted musical composition in a restaurant or hotel without
charge for admission to hear it infringes the exclusive right of the owner of the
copyright to perform the work publicly for profit.” Id. at 593. The Court found that,
despite not charging admission, the performances were indeed public performances,
with Justice Holmes explaining, “[t]he defendants’ performances are not
eleemosynary. They are part of a total for which the public pays, and the fact that
the price of the whole is attributed to a particular item which those present are
expected to order is not important.” Id. at 594-95.

4 Id. at 595.

4 Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 555 (1986)
(noting the general worth of artistic and financial control to an artist).

45 Id. at 546 (“The rights conferred by copyright are designed to assure
contributors to the store of knowledge a fair return for their labors.”).

46 1U.S.ConsT. art. I, § 8, cl. 8.

47 Copyright Act of 1790, ch. 15, § 1 (1790).

4 Act of Aug. 18, 1856, ch. 169, 11 Stat. 138 (1856) (current version codified at
17 U.S.C. § 106 (2012)).
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SE+6"$.(%1-/.:1,1./96'%6" +/%D!/+%" /' (" (+/%D! (916 &*, 1. (+/%D!;#.!
'&&!.00.%+9! %*6#! ' 6.0</$)#" $(! %.%(9! /+6./9BRPET'+ "#"1 | "1
@+6"$.(%! 1GABAC! (9! 11AB'C! +HB&*Q+! ' )+(+/'&! O+/-./:'(6+! /$)#" $(!
%6.%(9!/+6./9B()9BRAIL.;+2-+/DI"H+/+1'%! %6 $& 2+ &B(S()! - /N "#+) +(+/'&!
O+/-./7(6+! IB)#") 9$%6*%%6$.(D! "#+! $&&! 9$9! [+I*$/+! "#™"1 "H+] $%600*+! +]
[+2$%$"+9!, <I"#+IK7 @7!L.0</$)#"IM--$6-+1"(9!'(<I-$(9$() %!, +1/+0./"+91" |
L.()/+%96-18#+IL.0</$)#"IM--$6+!/+0./"+91$("1 123=1/+0./"N!

@ (9! [+6./950)%! -*&&<! /(" "1 I$)H" -1 O*,&$6!

O+ (6+711 @*6#! /$)#"%! '/+! +("$/+&<! 6.(%.('(" :$"#!

"l '%6$6! 0/$(6$08+%! .-! 6.0</$)#" &' )+(+/'&&<D! '(9!
$"#1"#+112341L.0</$)#"156"1%0+6$-$6'&&<7!10+6.)($"S.(!
S HEOhH] [)H%6) ;891 +&$:$(MH 1 T/ )0l 7! 7! 7!
JSOS0! %.*(9! /+6./9$0%! $(".! 07"<! $H A/
6"+)./$+%!.-16.0</$)#" &+1%* E+6"1:""37

K(Q+/1"#+! (+:1&";D! 1.'96'%6"+%! +0%" '8 I*G/+1' &$6+(Vo+! /.1 "#-+1
06.();/$"+/1.-1"#+1*06$6'&1: JQIS(1./9+/1" 10&'<!"%. ()1 2+/1"#+1/'9$.BR

B@7'1111D12A"#IL.()7D! WKEO-L 7' T3PP!B123TC!B%""+:+("1.-1I*)#! @6.""C!
B(."$O!"#"10+/-.[:+/%"" (91/+6./9'&' . +&%0!'/+!'%! *6#!+("$"&+9!" I /+6+$?+!
6.:0+(%"$.(1-/1"#+16.::+/6$' &!* %o+ .-I"#+$/16/+"$ 2+ +-- [ %! Yol (<L "#H+/L; (+/1.-!
6.0</B)#"I'(I"#"I0'<:+("%!; . *&I!, +1%6™ " /&< +T*$/+9!- [1"#+16.::+/6$'&!

495, "IUYSHV. (+0%DIH$%" & ($)&*+"$,"-"$./"($)01"2$3$4005$8#$6-078"1+$
09$#/"$,0-:;00$<0-$3*#/0-+/:=$&9'S."-1:9&#: 09$%: >/#+$:9$20*9'$% " CIRLO>+
| 5@8WFS@MUU 7X1>F8 TY7V7!1P3DI1P2ZRG!BPGG=C7!
“2@"+2+1S./9.(IXI5(E'(I[*/$D!./"$)*--"O#$ 2#&#"$0<$6-"ABCDE$?0*9'$
%" @0-:9>+2$%" @"OHSF""-&8$)0*-#$G" @:+:09+$:9$)&8:<0-9:8$89'$H"1$J0-5$3>&: 9+#$
2+ $KLS, &M "$N-0&"-$01=8: @&H 09+$H#/&ISP*+HSQ/"H#I"-$28H" 88 :#"$89'SOIH"-9"HSY & (
H&H:09+$L*+#$6&($<0-$6-"ABCDES?0*9'SUD@MES>r+ 7 OM[TX >F8 TY 7!
RR4D!RA1IBPG1TC7!

+HB&*%S?+/$)#"1"19.1'(91" I # /S| +ING(1"#+!6'%+].-1&$"+/'/<D!:*%$6'&D!9/:"$6 D! (9!
6#./+.)I'0#3$6!;./Q%D!0'(".:$:+%D!"(9!:."$.(10$6"*/+%!"(9\."#+/1'*9$.23$%*'&!;./Q%D!
"0+ 1" H#416.0</$)#"+91;./Q!0%,&$6&<7_€™M&BHA3IK7@7L7\!11AB'C!BPG1PC!
BABH+I+HB&*%$ 2+ /S %ol -I"#+] 3 (+/1.-16.0</$)#"1$(11%.*(91/+6./9$ () /+1&$:$"+91".1
"#+1/$)#"%19%60+63$-$+9!,<16&*%+%!B1CD!BPCD!BRC!'(9!B4C!.-1%+6"$.(11G4D!"(9!9.1(."1$(68
(<YS)H".-10+/-./ (6+1%(9+/1%+6"$.(11GABACT_C7!
™A, ((+?7$&&+W("b&!L./07!?7![+"+/%D!1TR!c7!@*007P9!34RD!331!B>7d7!['7IPGG1(
SA@sccMct 1I707L MUU TMFI8I>! \KdwLWSOBR2T8I! L MFS 70! @@ @D
[ >0cMOUsFL>! Owsis@WEMKFd! O>LMOdwWFs@33!BL.::7![/$("1123=C7!
SRP™113IK7@7L7\I1G4ABACT7!
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"HE1 00 &' () &HA! (+'!,-#./18%('&!&'0'%1",!"1 &-2"3(2! 4" 25 HEB &5"332*!

"I #-#:.03),%1" 3%0'#," ".&"5'#(! %,! #(&'S$! %#(-! <(/"# (+"
~HI&%('&! -=! (+'15),%0"3! 0-54-,%(%-#! "#3$! +%,! 4)<3%,+'&*! "#$! /%(+! "]
4'&=-&5%#.! &%.+(,! ,-0%'(2*! /+-! -=="&,! 3%0'#,",! (-! 0-#$)0(! 4)<3%0!
4'&=-&5"#0",! (-! <&-"$0",('&,! "#3$! -(+'&! ),'&,! -=! (+'! 5),%0"3!
0-54-,%(%-#/B!! 2+''l 4'&=-8&5%#.! &%.+(,! ,-0%'(%',@ @ABCAD*! EFG*!
BHBACH*! "#$! B-)#$H;0+"#."@ @0-33'0(! 5-#'2! =&-5! (+'1 3%0'#,",! "#$!
$%,(&%<)("M% (1 (-1 (+",-#./&% ('&!"#$! (+'%&! 4) L300 M8 (+'13"/!

$- 1 #-(1 &'K)%&' <&-"$0",('&,! (-!."%#! "l 3%0'#," =&-5! (+'! 4'&=-&5%#.!
"&(%,(,! (+"(! 5"2! +"1"! 4'&=-&5'$! (+'! #6711 A" &' )3(*! (+']
4'&=-&5%#.!"&(%,(,! $-1#-(1.'(1 (-! <114 "&(1-=! (+'1(&"#,"0(Yo-#,! /% (+! (+"!
HI&Y('&,)"#$5!4)<3%,+'&,*I 5" #%#. ! (+'21 &'0'%L"1#-1&-2"3(2! 4" 25'#(,!
=-&!(+'%&!0-#(&%<)(%-#,!(-!"15),%0"3U-&L6

N%.%/("3! (0+#-3-.9%',*! %#(&-$)0'$! %o#! (+'"ABPMQB(! ™, %'&! =-&!
0-#,)5'&,! (- -<("%#! ,-)#$! &'0-&$%#.,6! ! O-(1 -#32! /",! %(! ", %'&! (-!
A)&O+"" -#.1&'0-&$%#.,*1 <) (1%#HO&6#.32!+%.+!K)"3%(2!0-4%',!<'0"5']
"#0%o#S$),(&2!,("#$"YBEGH! "#! '==-&(! (-! &', 4-#$! (-! (+"! &'0-&$! %#%),(&2!
"#3! .%1' 0-42&%.+(! 4&-('0(%-#!'&;! <"OL! (-! 0-42&%.+(! -/#'&,*!
C-#.&',14",'$! (+'! A)$%-! J-5' R'0-&$%#.! AO(6 MP J-/'1'&*! (+'!
4&-.&',1-=1('0+#-3-.2!5"&0+'$! -#1"#$!'1'#()"332! % (1 <'0"5'1 4-,,%<3']

(-! <&-"$0",(! $%.%("3! ,%.#B A."%# "$$&',,%#.! 0-42&%.+(! -/#'&,T!

="&,! %o#! &' 4-#1 (-! #/! (0+#-3-.%0"3! $'1'3-45'#(,* MUC-#.&',,!

4" '8 (/- "SHSSH(! (! (+"! C-42&%.+(! AO(V! WOX! (+'! N%.%("3!

D'&=-&5"#0'' R%.+(! %#! B-)#$! R'0-&$%#.,! AO(! -=! OPP>! WNIBRIAXY
7817'((3*11"#$%& ('1OP*I"(10Q8US!

I N*&)+,"-&)'.)  *'ABCAD*!+((4,V[[///6",0"460-5][:
[5'$%"[=%3",[4$=]"$1-0"02:3".%,3" (%-#["33"<-)(",0"464$=IW3",(11%,%('$N\0(6!OU*'SQO7XY!
)+,"- *IEFG*I1+((4V[[///6<5%60-5["<-)('W3",(11%,%('$"\0(6! OU*'BQRR7XY!
/($1,$2345&635BHBACH!+((4,V[[///6,,"060-5[A<-)(JA<-)(6",4;!W3" (11%,%("$!
\0(6!OU*ISQOXY!*IBjoN  Hrciag H *+((AV[[//I6,-)#$ ;0+"#.'60-5["<-)([!
W3",(11%,%('$N\0(6!'0U*ISQO7X6!

71" &"IH6la-+"##' *183--345&-7(8&6357-&9,-(1:&;7(&9((<&1,$8&%&=(4($%*&/"+*3>&
/($1,$2%4>(&6357-&34&',"4<&6(>,$<345!&-,&.$(%-(&8%$2,47&34&)2($3>%4&., #?$357-&
@Y6AU>bABI 6] 9GcBa6 @l IDr Te!88>*18>S@>U!WSQOOX6!

'(( 107!16B6C6!fIOO8W"XIWSQOSX6!

™Ma-+"##' *11"# Y& ("1 71*1"(18>U6!

"AB<&B>86!!

M@(( 1J6RERHIBI\ 6!0Q8@S78*!"({0SIWOPP>X6!

MP(( 1A)$%-1J-5'R'0-&$%#.!A0(!-=!OPPS*!107!16B6C6!flOQQU!WOPPSX!W%54-,%#.!
"I 10" & (Yo ((0+#-3-.9%' *1)0+H" I<3'HLIO", (', *1$%.%("3!")$%- ("4 I"#$ICN: R, *!
[+%0+15"$'19%(1",%'&!(-14&-$)0"0-4%",!-=! - )#$!&'0-&$%#., X YII6R6!USQ8*OQS$!C-#.6!
WOPPSXY!B6!0OISU*IOQS$!C-#.6!'WOPPSX6!

M$(( 1J6RE&RHIBI\ BOQ8@S78*!"(10S6!

My (( 13<C(1OUB!

M3'(( IN%.%("3!D'&=-&5"#0'IR%.+(!%#!B-)#$!R'0-&$%#.,!A0(1-=!OPP>*ID)<6!"6!9-6!
0Q8:UP*!IOQP!B("(6!UUI'WOPP>XIW0-$%=%'$!",I"5'#$'$!"(107!16 B6C6!flOQI*! 008 @ O>!

> 4-34"(<&C&C&C&
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"H#$106&1()%)%+,1-),,"..)/0112345)*8%167%12819:::1"(-16$< 1!
>&'1(?@6!*+A'1B2/.CI5'725C).*B! +13'58250+.7'15)*&%!825!%6&' 8)5B%!
%)0'@1l >&'I (?@6! +CC'C! %2! E'7%)2.! 9FD! 28! %&'! 12345)*&%! 67%G!
*5+.06).*1 72345)*&%! 2H.'5B! %&'1 '17,/B)A'l 5)*&%! J%2! 3'58250! %&'K)5L!
72345)*&%'CIH25M!3/N,)7,4IN410'+.BI281+1C)*)%+,1+/C)2!%5+°B0)BB)2.<O
Q&1 %&' (?@6! H+B! 3+BB'CG! 12 BB! ).%'.9%)2.+, 4! M'3%! %'55'BY%5)+,!
5+C)2! B%+%)2.B! 8520! &+A).*! %2! 3+4! 825! %&'1 5)*&%! %2! N52+C7+B%
5'725C).*Bd!67725C).*1%21%&1E'. +%'| @'325%R!

S9%!)B! <! <! <1 K2/5L!).9%'.%! %2! 352A)C'l 72345)*&%! &2,C'5B! 28!
B2/.C! 5'725C).*B! H)%&! %&1 +N),)%4! %2! 72.9%52,! %&'!
C)B%5)N/%)2.! 28! %&)5! 352C/7%! N4! C)*)%+,! %5+.B0)BB)2.BG!
H)%&2/%! &+03'5).*19%& 1 +3REAIH!96'7&.2,2%)'BG!+.C!

H)%&2/%! Y032B).*! .'H! +.C! /.5'+B2.+N," N/5C".B! 2.1
5+C)2!+.C!%','A)B)22NG7+B%'5BG! H&)7833802%'G!

+.Cl +33'+51 %21 32B' .2! %&5'+%! %2G! %&'! C)B%5)N/%)2.! 28!
B2/.C!5'725C).*B4

>&'1(?@6!'B%+N,)B&'C! +1%&5"T%)'5'C! B4B%'0! 825! 524+,%)'BR! IN52+C7-
%5+.B0)BB)2.B! K%5+.B0)BB)2.B! 0+C'! N4! U11T,)7'.B'C! %'55'B%5)+,
N52+C7+B%!B%+%)2.BLG!H&)7& H'5'1''03%'C!8520!%8&'13'58250+.7'15)*&Y%
B/NB75)3%)2.1%5+.B0)BB)2.BG!H&)7&!H'5'1*'.'5+, 41B/INW'7%!%2!+!B%+%/0
)7'.B'VI+.C12.TC'0+.C! %5+.B0)BB)2.BG! H&) 7&! H'5'l BINW'7%! %2! %&'1 8/,,!
'17,/B)A'15)*&%<£0

>&'l (-16! +CC5'BB'C! +5'+B! %&'! (?@6! &+C! .2983'7)8)7+,,4!

"H#FO#HSP<!

=1See!()*)%+,!1-),,"..)/0112345)*&%!67%!28!9::; GI?2/N<IX<!Y2<IOF=TZF[G!99#!
E%+%<!#;DF!"9::;$!"72C)8)'C!+%!9PN\<E<1<!|||=9#GIOHFINF=G!9ZFINZ#"#FI# SV I#;!
\<E<1<!|[FFOI"#F9#$$<!

DISee!6,,)B2.! )CC®fending the Tear in the Internet Radio Community: A Call
for A Legislative Band-AidG'['Y<lI<X@ >bic <!ZZ:G!Z[P!"#FFZ$!"JS.!19::=G!
12.*5'BB!+CC5'BB'C!%&")BB/'128!3/N,)7!3'568250+.7'15)*&%B!).!10/B) 7!825!%&'18) 5B% G N/%!
2.,418251%&'1C)*)%+,!1%5+.B8'5!128!0/B) 7<O$<!

PIOPN\<E<1<!|I9FD"D$!I"#F#S!"+,%'5+%)2.1).125)*%).+,$<!!

" 1See E4@?<Y d <!9F["9#; G+ %#!"9:: €8 right and the Music Marketplace:
A Report of the Register of Copyrights@ d?e@Sfc> <dg! 9G![[!"#F9=3$G!
&%%3BRhhHHH<72345)*&%<*2Ah32,)74h0/B)7,)7'.B).*B%/C4h72345)*&%T+.CT%& T0/B)7
0+5M'%3,+7'<3C8<!

~IE<I@<Y d<I9F["9#;G!+%!9["9=I"+,%'5+%)2.1).125)*).+,$<!

FIlCopyright and the Music Marketplace: A Report of the Register of
CopyrightsGlupra! .2%'!;;G!+%!9D!"+,%'5+%)2.!).125)*).+,$<!

91 +)1°2,B2.G!Y2%'Qlongress Killed the Radio Star: Revisiting the
Terrestrial Radio Sound Recording Exemption in 2015G'#F9=Hk\- < \E <X@hg <
PD[G!P;F!I"#F9=3V!"/B%).!d33' M#&6Gbiz grapples with new legislation: Online
delivery muddles compensation rightsG'g@sb>d" +.<!I9DG!#FF9$G!
&%%3RhhA+5)'%4<720h#FF9hN)jh."HBhO/B) 7TN)jT*5+33,'BTH)%&T.'"HT,*)B,+%)2.T
999PP:#FZPh!"B%+%).*1%&+%!%&'(-16!J72A'5'CI+5%)B%B!+.C!,+N',B!825!%&).*B!,)M'1 5+(

continued . . .
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"HSY6&! '&() (1 "H&! "'&)"-&," . *+(+")//O! %"'&)-&*! -104HDBHE!

780:1 &9%");/+YHE*<] ;$"H! *+'&2"/01 ), ¥ + *+'&2"/0<! #$=! "H#&! [+2& %o+ (!

") %o-+9%6%+$,! '&>&,1&%! =$1/*! ;&) *+3MHEBA"! )/%S$! )//$=8&* .$'1),!
+*&B& *&,"IC)(&,"1*&%+(,)"&H"$I*+ 06" +;1"& ' &2&+B" %) '$-1"H#&/+2& Yo+ (!
$. ™), %-+%%+$,%D!"$1 2$//82"1B'$2&& %! $'1x+(+")/1B&.$'-), 28&%6!$.1%$1,
'&2$%+, (%) ), %B&2+.+&* #S=! "H#+%6! ;$*0! =$1/*1 *+06"+1"&! "H$%&!
'$0)/"+8%0! "$! "#&! )" +%"%! ), *| "#&! 2$BO+(#"| $EHIGHIE '8 %1/ &1 +)!
"#&12'€)"+$,1$.1GS1,*HI2#), (&!"$1%&'>&!"H#)"l .1, 2" MBI =8>&'<!"#&!
TLM:1), 1 789:1%4%1 $"1&1"& *I"#&IB&'.$'-), 28! +(#"1"$!")*+"+$ )1

"$)*2)%"! %60%"&-%<! N,$=,1 )%! @"&"&%"+)HOP@BE "#&! K$1%&!
M&BS"<! 95, ('&%%! 2/)+-&*! "#+%! =)VEBt TRH&! -1"1)//0! ;&,&.+2+)/!
82$,$-+21 '&))"+$,%oH+B! &'=&&,! "H&! '&2%*+,(I ) "Y+"+$ )/
"$)*2)%"+, (1+,¥1%" + EABIB =8>8 '<! *&YB+"&! "#&! >+&=%!$.! 93, (' &%6%<!
1),01'&2% %+, (1)"+96"%! *+96)('&&* $>&'1 "H#&) % 1BBSY&*! &, &.+2+)/! )"1'&!
$.1"H&I21"&, "I &))"+$, Yort+BI=+"HI" ) +"+$ )/1'$)*2) %"+, (I+,* 19" +&%3

III. INTERNATIONAL TREATIES AND THE PUBLIC PERFORMANCE
RIGHT

839%"! |)"+$,%6<! +,2/1*%+ (1 ,&)'101 /! $"H&' +,*1%"+)[+R&* )"+$,%<!
'&2$(,+R&! B&.$-),2&! "+#'%! .$! %$1H '&2$*+,(%<! +2/1%+ (!
"&"&Y"H)1;'$)*2) %" B&'.$'-), 28 MBEHE! +'%"1 &) 01 "Bl +,2/1*&1 %$1, !

'8 2%+, (1'+(#'%1=)%!"#819$,>&,"+$,|.$'1"#&IL'$"&2"+$,1$.1L'$*128'%!$.!
L#$,$()-! M&2$™*+,(%! )% S'$) *2)%"+,(1 T'(),+R)"+$,%! UMS$-&!

2#),,&1%!$,1*+(+")/12);/&)),*1%)"&//+"&!%1;%2'+B"+$,1%& '>+28&%<!;1"1=#)"1"#&0! =& '&!
'‘&)//01+,"&'&%"&* !+ ,1=&'&!"#&IV &;2) %" %3NW,.$"1,)"'&/0<I"#&!:2"1$,/012$>&'&*]
B&'.$'"-),28%!.$"=#+2#1/+%"&,&'%!B)+*1%1;%2'+B"+3,!.&&%<121""+,(1$1"1-$%"!
V&;2)%"&'%<!=#+2#1'&/0'$,1%&2%$,*)'0!'&>&,1&%!/+N&!)*1%)/&%!),*! &X2$--&'2&3EY 3!

PIZ$/%$ stbpra ,$"&!4[<!)"IPQ53!

1d \Isee [P'W3G393!![[FU(Y!U5SMN5Y3!

AZ$1%S$ ssbpra ,$"&!4[<)"IPQ™_QN[P!'W3G393!'[[FU(YU5Y3!

WZ$/%S$ stpra ,$"&!4[<!)"IPQ[3!

4974, )"IPQ5¥ee! SMA: 1 63a HKO TLaMADK6!C A9H GA'bIA18 WGAJ AGEMASWEAT
MHLMT7W96AT <€'7!  LWScA9LHMdTMS8:'9H ![<I55 5?1USMNJY<!
#"'B%eff.)%3%'(f%(Bf2'%f-+%2fMc??07?[3B*.3!

NZ$/1%$ ssbpra ,\$"&14[<!)"IPQ5!Ug1$"+,('KBM3I™ T3!["FX5PF<!)"[?!U[44JYY3!

4QId \lsee H*19#'+%"-),<House Committee Approves Performance Rights Act<!
SAccST:M7SARIUZ1,&!I50<!I5MQ<![5eM1:8Y<!

#"'Beff===3;+//;$)'*32%-f; +Rf)"'+2/&%f,&=%fB1;/+%#+,(f[? " O04Qf#$1%&X2$--+""&&X
)BB'$>&%XB&'".$'-),2&X"+(#"'%X)2"3!

See Ensuring Artists Fair Compensation: Updating the Performance Right
and Platform Parity for the 21st Century, Hearing on H.R. 4789 Before the
Subcomm. on Courts, the Internet, and Intellectual Prop. of the H. Comm. on the
Judiciary, \[[N'#19%,(31INUSMPYIU%")"&-&,"1$.18)'0; & "#!L&"&'Y<IM&(+%"&'1$.!
9$B0'+(#"% Y<!#"'Beff=$BR2+(#"3($>*$2%f' &(%") "P?[MP3#"-/Ni#&'&+,)."&'!

Ensuring Artists Fair Compensati$,j3!
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"HEY6&S (HST* 11-$1./0'(123/04! 5#6&! "#$%&S (#$78190'(13&!+:1&:.3/($8!
/18#2$<10&1#0<($=!.&0>H#06/$1& D(EIYE?2#23<! @&! $#' &<4! 2HA&Y&04!
211 &%&S$! ' P#2=71"2&) B$('&<! C'/'&8! A/81 %&0D! ($%#3%&<! ($! <0/>'($=!"7&!
SHE&I"HSY&S (HS4!('1(81$#'1/18(=$/ HODKE?(8!.08:88&$'8!/!.0#@3&6!>H#O!
9680(1/$! /0'(8'S! @&1/2884! 2$<&0! 28! SHB&! "#$U &S (H$4! $&(=?@#O0($=!
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cause.'?? Though there have been quite a few legislative attempts to
grant a full public performance right, indeed over thirty bills have been
introduced since 1926, all attempts have seen little to no success.!??
The most recent attempts have been the most comprehensive to date,
though strong opposition from the broadcaster lobby tends to stop any
progress.'?*

A. The Performance Rights Act of 2009

One recent promising piece of legislation was the Performance
Rights Act (PRA), originally introduced in 2007,'* and reintroduced
in 2009.'?¢ The promising aspect of the PRA was the amount of
support that it garnered from the music industry as a large number of
musicians supported the bill."?’” For example, in the hearings held
before the Senate Judiciary Committee in 2009, Grammy-nominated
artist Sheila E. testified:

[B]eing paid for one’s work is a basic American right.
Whether your workplace is an office, a classroom, a
factory, or a recording studio, every American worker
deserves to be compensated for his or her labor. And
any business that profits from another's work should
share some of that profit.!?®

The PRA recognized the need to fairly compensate those who
create the sound recordings, as its driving purpose.'?® The bill would
eventually receive fifty-two House co-sponsors and eight Senate co-

122 See, e.g., Flo & Eddie v. Sirius XM Radio, Inc., 821 F.3d 265, 267 (2d Cir.
2016); see also H.R. 1805 (proposing to grant a full public performance right).

123 See, e.g., H.R. 1805; H.R. 997, 96th Cong. (1979); H.R. 6063, 95th Cong.
(1977).

124 Kristelia A. Garcia, Penalty Default Licenses: A Case For Uncertainty, 89
N.Y.U.L.REv. 1117, 1135 (2014).

125 See Performance Rights Act, H.R. 4789, 110th Cong. (2007).

126 See Performance Rights Act, H.R. 848, 111th Cong. (2009); see also
Performance Rights Act, S. 379, 111th Cong. (2009).

127 Vanessa Van Cleaf, Note, 4 Broken Record: The Digital Millennium
Copyright Act’s Statutory Royalty Rate-Setting Process Does Not Work For Internet
Radio, 40 STETSON L. REV. 341, 376 n.228 (2010).

128 The Performance Rights Act and Parity Among Music Delivery Platforms:
Hearing on S. 379 Before the S. Comm. on the Judiciary, 111th Cong. 5 (2009)
(testimony of Sheila Escovedo).

129 See Performance Rights Act, H.R. 848 (“To provide parity in radio
performance rights under title 17, United States Code, and for other purposes.”); see
also Performance Rights Act, S. 379 (“To provide fair compensation to artists for
use of their sound recordings.”).
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sponsors.'3 In order to expand the performance right, the PRA aimed
to remove the word “digital” from the Copyright Act so that Section
106(6) would read: “in the case of sound recordings, to perform the
copyrighted work by means of an audio transmission.”'3! Though the
PRA would have ostensibly created a full public performance right, it
did so with some caveats by providing for a royalty cap in certain
situations.!*? The PRA was a good, yet incomplete step towards a full
public performance right. However, despite the support it garnered
amid strong broadcaster opposition, it has not moved from the House
Judiciary Committee since 2010, effectively killing the bill.!*3

Most bills proposing a full public performance right face a similar
fate—strong opposition from the broadcast lobby.'** For instance, the
National Association of Broadcasters (NAB) categorized the bill as a
tax, even though the language of the bill clearly did not establish it as
such.!3> Not only was the bill mischaracterized as a tax, but it was
also beset by hyperbolic claims that the bill would kill radio
stations.’3® NAB reasoned that if the record companies were not
paying the stations to promote their music, then the stations should not

B0 #$59%$&' (&) &*"+,-+./01"&%23456&7158&9-HCOSERESS.GOV,
http://www.congress.gov/bill/111th-congress/house-
bill/848/cosponsors?q=%7B%22search%22%3 A%5B%22hr+848%22%5D%7D
(last visited Mar. 8, 2017); 6"'&/;6-1$&<=>&)&*"+,-+./01"&%23456&7158&9;6:-06-+
CONGRESS.GOV, https://www.congress.gov/bill/111th-congress/senate-
bill/379/cosponsors?q=S.+379 (last visited Mar. 8, 2017).

131 performance Rights Act, H.R. 848.

132 2@$3(D)(ii) (“As provided in clause (i), each individual terrestrial broadcast
station that has gross revenues in any calendar year of—(I) less than $100,000 may
elect to pay for its over-the-air nonsubscription broadcast transmissions a royalty fee
of $500 per year; (I) at least $100,000 but less than $500,000 may elect to pay for
its over-the-air nonsubscription broadcast transmissions a royalty fee of $2,500 per
year; and (III) at least $500,000 but less than $1,250,000 may elect to pay for its
over-the-air nonsubscription broadcast transmissions a royalty fee of $5,500 per
year.”).

133 !""&2@

134 1" & Ann Marie Cumming, A7B&C/D014"6&A-*"+,-+./01"E/F$-+NAB
NEWSROOM (Apr. 7, 2009),
http://mab.org/documents/newsroom/pressRelease.asp?id=1783. &

135 1" &2 @($€plaining that NoPerformanceTax.org was set up by the National
Association of Broadcasters in order to provide opposition information to the
Performance Rights Act as well as general information about the organization’s
position regarding the proposed legislation); 6""&/;6-&G"":&%/@2-&H+""&,-+&C265"0"+6
NoO PERFORMANCE TAX, http://www.noperformancetax.org (last visited Sept. 25,

2017).

136 1"™&"$3$Debbie Bush, E/J203&7&!5/0@8&*+-5"15203&C-1/;&%/@21&!5/52-06
NEWS, http://www.14news.com/global/story.asp?s=11971775 (last visited Sept. 25,
2017).
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have to pay for using said music.'?’

The fight for the PRA became quite heated when the artist
advocacy group, musicFIRST Coalition,'*® went to the FCC requesting
a declaratory ruling against the NAB.!* In this request for a
declaratory judgment, musicFIRST claimed that “instead of providing
the best practicable service to the community, certain broadcasters are
engaged in a concerted effort to promote their own pecuniary interests
by distorting an important public debate.”'4°

In the end, misinformation and mischaracterization won the day
for the NAB and other opponents who claimed that the bill was of
very little benefit to musicians.!#! This type of tactic continues to be
used by the NAB whenever legislation is proposed that would provide
musicians with a full public performance right.!'*> In response to such
opposition, the majority in Congress made their early support of the
Local Radio Freedom Act known via resolution but without
enactment, which opposes “any new performance fee, tax, royalty, or
other charge relating to the public performance of sound recordings on

a local radio station for broadcasting sound recordings over the air
»143

BT #'$%&' ()%*"+,-%.-%) %" &/+000) 1+ 2NBSF"B.&SS N OF BROADCASTERS
15-16, http://perma.cc/YGF5-FMHD (last visited Sept. 25, 2017).

138 1"'4+41"+2.('%)%,31USICFIRST, http://musicfirstcoalition.org/the-coalition/
(last visited Oct. 13, 2017).

1391m #5('+21.%5"+6 7& ABLEFAX (Sept. 9, 2014),
http://www.cablefax.com/regulation/local-choice-ads.

140 Request for Declaratory Ruling at 4, 83+-'Request for Declaratory Relief
Regarding Actions Contrary to the Public Interest by Certain Radio Broadcasters
(2009), https://cdn.arstechnica.net/MusicFirstPetition6-09-009.pdf; &"'+('&.%79
(noting that NAB stations were refusing to sell advertising time to the musicFIRST
Coalition for their advertisements in favor of the PRA); :;&%5%(3+<-.;=+6""$"&+
>")('%()%.3+?@+>(7%.+!)()%.3&+A*"-+,"-B.-C(35"+>%® A& BH)IT (June 11,
2009), http://www.washingtonpost.com/wp-
dyn/content/article/2009/06/10/AR2009061004152.html (noting that NAB was
allegedly threatening retaliation against recording artists who spoke out in favor of
the legislation).

M D+>"(&.3&+E1@+)1"+,"-B.-C(35"+>%$1) &+65) +%0 &HCREATHET"(
DECONSTRUCTION (Jun. 17, 2009),
http://www.creativedeconstruction.com/2009/06/5-reasons-why-the-performance-
rights-act-is-a-bad-idea/ [http://archive.is/Fgxb].

142 1"+ Brandon H. Nemec, G.+:.-"+>.5H%3|+%3+)1"+J-""+E.- 7/+>"C.*%3%$+) 1"+
>(7%.+F-.(75(&)+KL"C=)¥03. MARSHALL REV. INTELL. PROP. L. 935, 94344
(2010).

143 1™ S Con. Res. 14, 111th Cong., at 3 (2009); &""+('&. H.R. Con. Res. 49,
111th Cong., at 3 (2009).
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granted their wish.”'>! The broadcaster lobby continued to employ the
same rhetoric, categorizing the bill as a tax despite its language.!>> In
the end, the NAB won out once more with this bill effectively dying
after being referred to, but going no further than, the Subcommittee on
Courts, Intellectual Property, and the Internet.!>?

One of the major arguments against the Free Market Royalty Act
was its requirement to pay the public performance royalty for using
sound recordings, which the NAB argued would be too costly for local
radio stations and would inevitably force them to shut down.'’*
Around this time, the NAB urged passage of the Local Radio Freedom
Act,'> which was introduced in February 2013.1%¢ This bill called on
Congress to refrain from imposing “any new performance fee, tax,
royalty, or other charge related to the public performance of sound
recordings on a local radio station for broadcasting sound recordings
over the air, or on any business for such public performance of sound
recordings.” 157 While it has received significant support from
members of Congress, it has yet to be enacted, although it contains the
favored “no new tax” language.'®® However, the Local Radio
Freedom Act remains the antithesis to any legislation that attempts to
create a full public performance right, moreover, it is still in the
Subcommittee on Courts, Intellectual Property, and the Internet as of
the date the latest public performance bill was introduced.!

C. The Fair Play, Fair Pay Act of 2015

The Fair Play, Fair Pay Act of 2015 adopts a number of features
that were present in the legislation that preceded it,'®° but attempts to
avold much of the criticism of previous bills by incorporating

151 Id

152 See id.

153 See id.

154 See NAB Statement on Rep. Watt’s Introduction of Radio Performance Tax
Legislation, NAT’L ASS’N OF BROADCASTERS (Sept. 30, 2013),
https://www.nab.org/documents/newsroom/pressRelease.asp?id=3236; see also
Performance Tax Bill Introduced to Congress, VA. ASS’N OF BROADCASTERS,
http://www.vabonline.com/news/performance-tax-bill-introduced-in-congress/ (last
visited Mar. 8, 2017).

155 H.R. Con. Res. 16, 113th Cong. (2013); S. Con. Res. 6, 113th Cong. (2013).

136 H.R. Con. Res. 16.

157 Josh Peterson, Lawmakers Spar over Radio Music Royalties, WATCHDOG
(Apr. 29, 2015), http://watchdog.org/214415/radio-music-royalties/.

158 See H.R. Con. Res. 17, 114th Cong. (2015).

159 See id.

160 H.R. 1733, 114th Cong. (1st Sess. 2015).
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recording artists make to sound recordings. Recording artists also
invest their time and money in order to produce the best sound they
can, and they should receive the same treatment as the songwriters.

Another aspect of the equity argument is that the current
conditions and the music market are in flux primarily due to the
introduction of new technologies.?’! The medium has come a long
way from the piano man selling his sheet music on Tin Pan Alley,
which gave way to the piano roll, which gave way to the album, which
gave way to the cassette, which gave way to the CD, which gave way
to the MP3, which gave way to streaming music directly from the
Internet. Much of Congress’ actions in the early days of the Copyright
Act, as noted in Part II, were reactions to changes in technology.?%?
For sound recordings, until a full public performance right exists, the
primary source of funds is record sales, which tend to drop when faced
with competition from a new technology.?®* Therefore, the record
industry will continue to erode until Congress becomes more proactive
and expands the rights of recording artists.

The incentive argument is financial in nature. This argument is
based on the words in Article I of the Constitution, which states that
Congress has the power to “promote the Progress of Science and
useful Arts . .. .”?%* Copyright laws granted a monopoly right in new
works, incentivizing the creation of such works.?®> Allowing a group
to broadcast music free of charge without compensating all the artists
involved contravenes such a purpose. This sentiment was explained
by Paul Almeida of the AFL-CIO in support of the late PRA in 2009:
“[J]ust like other professionals, recording artists, musicians and
background singers deserve to be paid fairly for the work they do. In
what other profession would you be required to give your work away

for free without your permission? . . . I have never encountered such a
situation.”?%
artist to sing without the words . . . .”).

201 !llll#$%&

202 1" () %+ Part 11.
203 (RS- #0$'0'#1+$*#234) - '+0$3-, ()*+# note 99 (“Congress took this
step after carefully considering the effect that new digital technologies would have
on the sale of records—a primary source of revenue for performers and the record
industry. It determined at that time that copyright owners of sound recordings
required more protection under the law to guard against unlawful copying and
believed that a limited performance right for public performances by means of
digital transmission subject to a statutory license was an adequate solution.”).
204U.S. ConsT. art. 1, § 8.
205 1"#1J.S. COPYRIGHT OFFICE, CIRCULAR 1A: A BRIEF INTRODUCTION AND
HISTORY, https://copyright.gov/circs/circ1a.html.
206 5*63*4+-7"#8$.90'#/70#364#:;; <=#>"+*$- #3-#>&B8&H#?@ ?HA"63*"#09"#>8# 2344 &#
3-#09"#B(%$7$#FGh Cong. 2 (2009) (statement of Paul Almeida, President,
73-0%-("%HEH&HE&H
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correcting a decades-old wrong. Recent legislation was promising, but
it is an error to continue in the same manner against the broadcasting
industry’s lobby when they employ the “no new tax argument” time
and again. 22 New approaches are necessary to combat the
broadcasting industry’s lobby. Hence the need for a change to the
framing of the issue and the need for a simplified solution of doing
away with Section 106(6) in its entirety, and incorporating it in the
other works that receive a full public performance right.

220 See Keep Radio Free for Listeners, supra note 135; see also Peterson, supra
note 157; Sisario, supra note 150.



