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*GS!3OJZ!1FBFG!1KEGCKG!BCD!$GKVCOPOQI!+BS!'GCFGJ#!!$VG!BLFVOJ!EM!BPMO!B!POCQFEXG!
XLMEKEBC! [SOODSECD! ECMFJLXGCFBPEMF\! VBNECQ! YPBIGD! EC! XLPFEYPG! OJKVGMFJBMH! YEF!
OJKVGMFJBMH!BCD!B!YJORGMMEOCBP!MSECQ!]BCDH!FVG!YBMMEOC!ROJ!SVEKV!EM!FVG!ECMYEJBFEOC!OR!
FVEM!BJFEKPG#!
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-."+/&%$.0$:",3/(,,$&/'$1/2(%%(!2"&%$;+.<(+2*$4&5! ROJ! FVGEJ! VBJD! SOJZ! EC! ]JECQECQ!
FVEM!"JFEKPG!FO!YL]PEKBFEOC#!!$VG!BLFVOJ!SOLPD!BPMO!PEZG!FO!FVBCZ!5JORGMMOJ!+BLJB!+BYG!
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"#$! %&! '($! )%*'! +%+,-./! *%#0*! $1$/! 2/3''$#! 3*! 4/13#0! 5$/-3#6*!
78(3'$! 9(/3*').*:; <!! =3#>$! 3'*! 3#>$+'3%#! 3#! <?@AB! '($/$! (.1$! C$$#!
(,#D/$D*! %&! /$#D3'3%#*! CE! 1./3%,*! ./'3*'*B! 3#>-,D3#0! 53#0! 9/%*CEB!
F/.#G! =3#.'/.B! .#D! H-13*! I/$*-$E! '%! #.)$! .! &$2:A!! J($! *%#0! >.#! C$!
C/%G$#!3#'%!'2%!>%)+%#$#'*:!!J($!&3/*'!3*!'($!*%,#D*!($./DB!2(3>(!./$!
>%)+%*$D!%&! '($!1%3>$*! .#D!3#*'/,)$#'*B! .#D! ./$! .!+./'!%&! '($!*%,#D!
/$>%/D3#0:K!! J($! *$>%#D! >%)+%#$#'! 3*! '($! ),*3>.-! >%)+%*3'3%#!
,#D$/-E3#0! '(.'! *%,#D! /$>%/D3#0B!2(3>(!3#>-,D$*! '($! .>',.-! -E/3>*! .#D!
>%)+%*$D!),*3>B!.#D!/$).3#*!.!-$0.--E!*$+./.'$!2%/G:@!!!

J($!78(3'$!9(/3*').*;!$L.)+-$!(30(-30('*!'($!D3&&$/$#>$!C$'2$$#!
'($! *%#02/3'$/! .#D! /$>%/D3#0! ./'3*':!! 8(3-$!1./3%,*!%'($/! ./'3*'*! (.1$!
+$/&%/)$D! 78(3'$! 9(/3*').*;B! '($! )%*'!&.)%,*!1$/*3%#! 3*! *'3--! 53#0!
9/%*CE6*!/$#D3'3%#:!!M3*!1$/*3%#!*%-D!%1$/!&3&'E!)3--3%#!>%+3$*N!.#D!3*!
-3*'$D! 3#! '($! O,3##$**! 5%%G! %&! 8%/-D! P$>%/D*! .*! '($! C$*'Q*$--3#0!
/$>%/D3#0! %&! .--! '3)$:R!! "#$! ).E! '(3#G! '(.'! 4/13#0! 5$/-3#! .#D! 53#0!
9/%*CEB! .*! 2$--! .*! %'($/*! 2(%! (.1$! +$/&%/)$D! 78(3'$! 9(/3*').*B;!
C$#$&3'$D!$>%#%)3>.--E!&/%)!'($!.)%,#'!%&!.3/'3)$! '($!*%#0!/$>$31$D!
%1$/!'($!E$./*:!!M%2$1$/B!'($!/$.-3'E!3*!'(.'!%#-E!4/13#0!5$/-3#!.#D!(3*!
+,C-3*($/! /$>$31$D!+.E)$#'*!$.>(! '3)$! '($!*%#0!2.*!+-.E$D!%1$/! '($!
/.D3%:S!!J(3*!3*!#%'!D,$!'%!.!>%#'/.>'!D$'/3)$#'.-!'%!'($!./'3*'B!C,'!/.'($/!
'%!T#3'$D!='.'$*!>%+E/30('!-.2:!

U#%'($/!$L.)+-$!%&!'(3*!*$$)3#0-E!,#&.3/!/$*,-'!3#!>%+E/30('!-.2!3*!
'($! ),*3>.-! >./$$/! %&! '($! D,%! =3)%#! .#D! O./&,#G$-:! ! 8(3-$! ).#E!
C$-3$1$!'(.'! '($!'2%!>%--.C%/.'$D!%#!2/3'3#0!'($3/!*%#0*!C.*$D!%#!(%2!
+$/&$>'-E!'($E!(./)%#3V$D!'%0$'($/B!'(.'!2.*!#%'!'($!>.*$:!!I.,-!=3)%#!
2/%'$! )%*'! %&! '($! D,%6*! *%#0*! 3#>-,D3#0! '($3/! '%+! (3'*W! 7X/*:!
P%C3#*%#B;!7=%,#D!%&!=3-$#>$B;!.#D!75/3D0$!"1$/!J/%,C-$D!8.'$/:;Y!!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

<!The Story of “White Christmas”B!95=W!=TZ[U\! X "PZ4ZO !][$>:!A@B!A^^RB!
?W<K!UX_B!(''+W``222:>C*#$2*:>%)`#$2*`'($Q*'%/EQ%&Q2(3'$Q>(/3*').*:!

A!See!id.a!see also ‘White Christmas’B!ZIP!][$>:!ANB!A^^^B!<AW^^!UX_B!
(''+W``222:#+/:%/0`A^^^`<A`AN`<<<R^A<`2(3'$Q>(/3*').*:!!

K!See!R!XHbc4bbH!5: !Z4XXHP!d ![ Uc4[! Z4XXHPB!Z4XXHP!"Z! 9 "I\P4OMJ! e!
K^:^A!]A^<S_!]X.''($2!5$#D$/B!/$1:!$D:_!]D3*'3#0,3*(3#0!C$'2$$#!'2%!D3&&$/$#'!
$-$)$#'*!%&!.!),*3>.-!>%)+%*3'3%#a!'($!),*3>!.#D!-E/3>*_:!

@!See!<S!T:=:9:!e!<^A!]A^<A_!]+/%13D3#0!>%+E/30('!+/%'$>'3%#!&%/!),*3>.-!2%/G*!
.#D!.>>%)+.#E3#0!2%/D*_:!

N!White ChristmasB!9MP4=JXU=!="ZO= B!(''+W``222:>(/3*').**%#0*:#$'`2(3'$Q
>(/3*').*!]-.*'!13*3'$D!=$+':!AYB!A^<S_:!

R!Best Selling SingleB!OT4ZZH==!8 "Pb[! PH9"P[= B!
(''+W``222:0,3##$**2%/-D/$>%/D*:>%)`2%/-DQ/$>%/D*`N?SA<QC$*'Q*$--3#0Q*3#0-$!]-.*'!
13*3'$D!=$+':!ANB!A^<S_:!

S!8:!f%#.'(.#!9./D3B!Uber-Middlemen: Reshaping the Broken Landscape of 
Music CopyrightB!?A!4"8U! b:!PHc:!YKNB!YK?g@^!]A^^S_:!

Y!See Art Garfunkel vs. Paul SimonB![4FFHZB!
continued . . . 
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"#$%&!'()%!*$+,-!./,0&!+,10!,2!0#&!1,-314!0#(0!$1!-,0!0,!1(5!0#(0!6/0!
7(/2)-8&%! 9$9! -,0! :,-0/$;)0&! (-50#$-3<! ! 7(/2)-8&%! 9&:$9&9! ,-! 0#&!
#(/+,-$&1! $-! (! 1,-3! (-9! (11$3-&9! =(/01<>!! ?,/! &@(+=%&4! :,-1$9&/!
AB/$93&!CD&/!E/,);%&9!"(0&/4F!,-&!,2!0#&!1,-31!$-!0#&!%(10!(%;)+!0#&!
9),!/&:,/9&9!0,3&0#&/!;&2,/&!1=%$00$-34!(1!$0!(==%$&1!0,!0#&!)-2($/!/&1)%0!
$-!:,=5/$3#0!%(.<GH!!I-!0#$1!&@(+=%&4!0#&!,/$3$-(%!:,+=,1$0$,-!.(1!10$%%!
./$00&-!;5!'()%!*$+,-<GG!!6%0#,)3#!6/0!7(/2)-8&%!:/&(0&9!0#&!2(+,)1!
#(/+,-$&1! $-! 0#&! 1,-3! (-9! 9&1$3-(0&9! .#,! .,)%9! 1$-3! .#$:#! =(/014!
,-%5! '()%! *$+,-! /&:&$D&9! /,5(%0$&1!2/,+!0#&!1,-3! .#&-!=%(5&9! ,D&/!
0#&!/(9$,!;&:()1&!#&!.(1!0#&!1,%&!./$0&/!,2!0#&!,/$3$-(%!:,+=,1$0$,-<GJ!!
E#$1! 1#,.1! #,.! &D&-! .#&/&! (/0$101! (/&! $9&-0$2$&9! (1! :,%%(;,/(0$D&!
=(/0-&/14! :,=5/$3#0!%(.!10$%%!:/&(0&1!$-&K)$05! ;&0.&&-! (!9),! ;(1&9! ,-!
0#&!1,-3./$0&/!(-9!/&:,/9$-3!(/0$10!/,%&1<!

L-9&/!*&:0$,-!GHMNMO!,2!0#&!P,=5/$3#0!6:04!0#&!&@:%)1$D&!/$3#0!0#(0!
+)1$:$(-1! #(D&! $-! 0#&$/! 1,)-9! /&:,/9$-31! $1! %$+$0&9! 0,! 0#&! /$3#0! 0,!
A=&/2,/+! 0#&! :,=5/$3#0&9! .,/8! =);%$:%5! ;5! +&(-1! ,2! (! 9$3$0(%! ()9$,!
0/(-1+$11$,-F! N1,)-9! /&:,/9$-3! /$3#0O<GQ!! E#$1! &@&+=01! /(9$,! 10(0$,-1!
2/,+! ;&$-3! /&K)$/&9!0,!=(5!2,/! 0#&! /$3#0!0,! )1&!0#&!1,)-9! /&:,/9$-31!
0#(0!+(8&! )=! (%%! ,2!0#&$/!+)1$:!=/,3/(++$-3<GR!! I-!G>>R4! ,-&! ,2!0#&!
;$33&10! :#(-3&1!$-!0#&! .,/%9S1!0/(9$-3!1510&+! .(1!0#&!1$3-$-3! ,2!0#&!
L/)3)(5! T,)-9! 63/&&+&-0< GU!! L-9&/! 0#(0! )+;/&%%(! (3/&&+&-0! :(+&!
0#&! 63/&&+&-0! ,-! E/(9&VT&%(0&9! 61=&:01! ,2! I-0&%%&:0)(%! '/,=&/05!
T$3#01! NETI'*O4! .#$:#! 1&0! +$-$+)+! 10(-9(/91! 2,/! +(-5! 2,/+1! ,2!
$-0&%%&:0)(%! =/,=&/05! =/,0&:0$,-<GM!! I-! =(/0$:)%(/4! 0#&! 10(-9(/9! )-9&/!
6/0$:%&! GR! (%%,.1! :/&(0,/1! ,2! 1,)-9! /&:,/9$-31! 0#&! =,11$;$%$05! ,2!
=/&D&-0$-3! )-()0#,/$W&9! ;/,(9:(10$-3! ,2! 0#&$/! %$D&! =&/2,/+(-:&1! ;5!
.$/&%&11!+&(-1!0,!0#&!=);%$:<GX!!!

E#&!G>>M! ",/%9! I-0&%%&:0)(%! '/,=&/05!C/3(-$W(0$,-! '&/2,/+(-:&1!
(-9! '#,-,3/(+1! E/&(05! +(-9(0&1! (! 1,)-9! /&:,/9$-3! /$3#04! ;)0! -,0! (!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
#00=YZZ...<9$22&-<:,+Z9$22&/&-:&Z6/0[7(/2)-8&%[D1['()%[*$+,-!N%(10!D$1$0&9!C:0<!
G4!JHGXO<!

>!See id.!
GH!Id.!
GG!See id. 
GJ!See id.!
GQ!GX!L<*<P<!\!GHM!NJHGJO<!
GR!Id.!\!GHM!-,0&!T$3#01!,2!T&=/,9):0$,-4!69(=0(0$,-4!(-9!');%$:(0$,-<!
GU!See The Uruguay Round4!" CT]^! ET6^_! CT7 <4!

#00=1YZZ...<.0,<,/3Z&-3%$1#Z0#&.0,[&Z.#(0$1[&Z0$2[&Z2(:0U[&<#0+!N%(10!D$1$0&9!*&=0<!
J`4!JHGXOa!see also 63/&&+&-0!,-!E/(9&VT&%(0&9!61=&:01!,2!I-0&%%&:0)(%!'/,=&/05!
T$3#014!6=/<!GU4!G>>R4!G`M>!L<b<E<*<!J>>4!QQ!I<]<c<!GG>X4!
#00=1YZZ...<.0,<,/3Z&-3%$1#Z9,:1[&Z%&3(%[&ZJXV0/$=1[HG[&<#0+!N%(10!D$1$0&9!*&=0<!J`4!
JHGXO!d#&/&$-(20&/!ETI'*e<!

GM!ETI'*4! supra GU4 (0!QJQ<!
GX!Id.!(0!QJU<!
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"#$%&'! "()*+),-.'(! )&/01! *+)! 2+#.3! )('+)3&./2456 !! 70&%(! ,+21!
2&/.-1+)8! '+#.1)&(2!")+9&3(! -! *#%%!2+#.3! )('+)3&./! "()*+),-.'(! )&/01:!
+.(!'+#.1)8!10-1!3+(2!.+1!&2!10(!;.&1(3!<1-1(245=!!>-2(3!+.!10(!'+.'("1!
+*! .-1&+.-%! 1)(-1,(.1:! -%2+! ?.+@.! -2! )('&")+'&18:! *+#.3! &.! A)1&'%(! B:!
*+)(&/.! C#)&23&'1&+.2! +.%8! 0-9(! 1+! ")+9&3(! A,()&'-.! -)1&212! @&10! 10(!
)&/012! 10+2(! -)1&212! )('(&9(! &.! 10(! ;.&1(3! <1-1(24DE!! F0()(*+)(:! 10(!
;.&1(3! <1-1(2! &2! .+1! &.! *#%%! '+,"%&-.'(! @&10! FGHI<! $('-#2(! 2+#.3!
)('+)3&./2! 3+! .+1! )('(&9(! -! *#%%! "()*+),-.'(! )&/014D5!! J.%8! 3&/&1-%!
1)-.2,&22&+.2:!-.3!.+1!1())(21)&-%!$)+-3'-212:!-)(!'+9()(3!#.3()!<('1&+.!
5EKLKM!+*!10(!N+"8)&/01!A'14DD!!G('(.1!$&%%2!0-9(!-11(,"1(3!1+!)('1&*8!
10&2! ())+):DO!$#1! 10(! P#(21&+.! )(,-&.2! @0(10()! 10(&)! (**+)12! @&%%! $(!
2#**&'&(.14!

F0(! "#$%&'! "()*+),-.'(! )&/01! &.! 2+#.3! )('+)3&./2! (,$+3&(3! &.!
<('1&+.! 5EKLKM! 20+#%3! .+1! C#21! $(!(Q1(.3(3! 1+! &.'%#3(! 1())(21)&-%!
$)+-3'-212:!-2!@+#%3!$(!10(!'-2(!#.3()!10(!)('(.1%8!")+"+2(3!R-&)!I%-8!
R-&)! I-8! A'1! +*! DE5S! L10(! A'1M4DB!! F0(! A'1! -.3! ")&+)! %(/&2%-1&9(!
-11(,"12!0-9(!-%%!*+'#2(3!+.!(21-$%&20&./!"%-1*+),!"-)&184DS!!F0(!A'1T2!
-""-)(.1!/+-%!&2!1+!-'0&(9(!-!/(.()-%!"#$%&'!"()*+),-.'(!)&/01!&.!2+#.3!
)('+)3&./24DK!! F0&2! .+1(! -)/#(2! 10-1! 10(! "#$%&'! "()*+),-.'(! )&/01! &.!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

56!7HIJ!I()*+),-.'(!-.3!I0+.+/)-,2!F)(-18:!-)14!SU5E:!V('4!DE:!5==K:!D56K!
;4W4F4<4!DBS:!OK!H4X4Y4!ZK![0()(&.-*1()!7IIF\4!

5=!]+0.!G4!^(11%(!HHH:!!"#$%#&'()'(*+',+"(')-'"'!%--+.+#('!./00+.1'23)4"3'
5".0)#%6"(%)#78#9'(*+':++9'-).';)#&.+<<'()'2+('%#'=(+>'?%(*'"'@/33'A/43%$'
A+.-).0"#$+'B%&*('-).'=)/#9'B+$).9%#&<:!5D!RJGV_AY! HWF`XX4!I GJI 4!Y `VHA!a !

` WF4!X4]4!5EB5:!5EZS!LDEEDM4!!
DE!7IIF:! </>."' .+1(!56:!-1!-)14!Bb!<++!&+#+."33C'7 JGXV!HWF`XX`NF;AX! I GJI 4!

J Gc4:!; WV`G<FAWVHWc!NJIdGHc_F!AWV! G`XAF`V! GHc_F<!5:!=!LDE5KM:!
011"eff@@@4@&"+4&.1f(3+'2f"#$3+'2f(.f@&"+g"#$g=E=gDE5K4"3*!L3(2')&$&./!10(!
)&/012!")+1('1(3!$8!'+"8)&/01M4!

D5!Y-)8!X-R)-.'(:! @.)0'D*+(*+.'()'5)?1'E*+';*"33+#&+')-'F0>3+0+#(%#&'"'
@/33'A/43%$'A+.-).0"#$+'B%&*('%#'=)/#9'B+$).9%#&<:!D!_AGh4!]4!JR!<IJGF<! a !` WF!

X4!DD5:!DOE!LDE55M4!
DD!!%&%("3'A+.-).0"#$+'B%&*('%#'=)/#9'B+$).9%#&<'8$(')-'GHHI1'5+".%#&')#'5JBJ'

GIKL',+-).+'(*+'=/4$)00%((++')#';)/.(<'"#9'F#(+33+$(/"3'A.)>+.(C';)00%((++')#'
(*+'M/9%$%".C:!5EB10!N+./4!5!L5==SM!L21-1(,(.1!+*!Y-)8$(10!I(1()2:!G(/&21()!+*!
N+"8)&/012M4!

DO!=++'%#-."!I-)1!Hh4!
DB!=++!RAHG!I XAd!RAHG!I Ad! ANF!JR!DE5S:!_4G4!5ZOO:!55B10!N+./4!i!DL$M!LDE5SM4!
DS!>GHAW!F4!d `_ :!NJWc 4!G`<`AGN_! <`Gh 4:!GXOOKO5:!NJIdGHc_F! XHN`W<HWc!HW!

Y ;<HN!VH<FGH>;FHJW:!G`IGJV;NFHJW :!AWV!I ;>XHN!I `GRJGYAWN` !D6!LDE5SMb!X+)(.!
`4!Y#%)-&.(:!@"%.'A3"C'@"%.'A"C1'E*+':++9'-).'"'E+..+<(.%"3'A/43%$'A+.-).0"#$+'
B%&*('"#9'2+#+."3';)>C.%&*('B+-).0:!O!>̀XYJWF! X4!G`h 4!Z5:!=ZU=6!LDE5KM4!
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sound recordings should be incorporated within Section 106(4), 
thereby repealing Section 106(6).  This incorporation would finally 
place America in compliance with TRIPS and the Uruguay Round 
Agreement.  The American copyright system would then provide 
uniform public performance rights in musical works and sound 
recordings. 

Several reasons support the incorporation of public performance 
rights in sound recordings into Section 106(4).  The first and most 
important reason, in this author’s opinion, is that this change would 
remove the apparent class system the current legal scheme creates 
amongst songwriters, composers, and lyricists on the one hand, and 
recording artists, performers, and sound mixers on the other.27  This 
change would both foster and reward creativity equally amongst those 
within the artistic realm of making music.  Though the creator of the 
musical work and the creator of the sound recording may be the same 
at times, songwriters often create the music, while a recording artist is 
hired to play it.28  Music by its very nature is not confined to a stanza 
of notes, a particular key, or a pattern of accidentals, as they appear 
written on a sheet; music also incorporates the recording artist or 
performers’ choice of cadence, embellishment, and dynamics, among 
other elements.29  The type of creativity in a sound recording should 
be rewarded to the same extent as the musical work itself.  Eliminating 
the distinction between the public performance right in a musical work 
and a sound recording by giving both equal rights under the same 
section of the Copyright Act can achieve this.  The goal of fostering 
creativity goes to the very heart of copyright law and its benefit to the 
public. 30   Incorporating sound recordings into Section 106(4) 
incentivizes creative new ways of expression, regardless of whether it 
is a musical work or a sound recording, thereby providing the public 
with new musical creations. 

A second reason, though more ancillary, is that incorporating 

                                                                                                                                   
27 !""#$"%&%, Miranda Bullard, '($)(*"+(,*-.(,/$0"+12"3*-4"5$678$*7"$9(-*":$

!*,*"1$!7.;/:$0+.4-:"$,$0;</-3$0"+=.+>,(3"$?-&7*$=.+$@.(AB-&-*,/$';:-.$
C+,(1>-11-.(1, 30 TEMP. INT’L & COMP. L.J. 225, 249 (2016) (explaining the 
disparity that impacts a recording artist when a songwriter is paid for radio plays 
while the artist is not).!

28 Beth B. Moore, !.(&D+-*"+$41%$?"3.+:-(&$'+*-1*5$9(:"+1*,(:-(&$*7"$
B-=="+"(3", BETH B. MOORE (Apr. 22, 2014), 
http://www.bethbmoore.com/songwriter-vs-recording-artist-understanding-the-
difference/.  

29 Vinny Ribas, C7"$B-=="+"(3"$E"*D""($,($'+*-1*$,(:$,$!-(&"+, INDIE CONNECT, 
http://indieconnect.com/the-difference-between-an-artist-and-a-singer/ (last visited 
Oct. 2, 2017). 

30 !""  U.S. CONST. art. I, § 8, cl. 8. 
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Section 106(6) into Section 106(4) helps to eliminate the separate and 
distinct revenue systems available.  Creators of musical works and 
sound recordings would then be able to take advantage of the same 
streamlined revenue system.31  This goal of unifying the revenue 
stream systems of different performing rights societies (ASCAP, BMI, 
SESAC, and SoundExchange) furthers the goal of removing the 
apparent class system created by separating the systems available to 
musical works and sound recordings.  Finally, a third reason for 
incorporating Section 106(6) into Section 106(4) is that it will further 
the principle of fairness.  Creators of musical works and sound 
recordings would be treated equal as to the public performance right, 
which would remove the unfair treatment of creators of sound 
recordings compared to that of creators of musical works. 

II.�PUBLIC PERFORMANCE RIGHT IN THE U.S. COPYRIGHT ACT 

A.� The Current Law 
 

United States copyright law protects two separate elements of 
music: the musical composition, “including any accompanying 
words,”32 and the sound recording “that result[s] from the fixation of a 
series of musical, spoken, or other sounds . . . regardless of the nature 
of the material objects, such as disks, tapes, or other phonorecords, in 
which they are embodied.”33  The copyright owner of a musical work 
and the copyright owner of a sound recording each possess the right to 
reproduce, distribute, and prepare derivative versions of the respective 
work, or to authorize others to do so.34  Further, the statute defines to 
perform “publicly” under Section 101 as: 

(1) to perform or display it at a place open to the public 
                                                                                                                                   

31 Josh P. Binder, Current Developments of Public Performance Rights for 
Sound Recordings Transmitted Online, 22 LOY. L.A. ENT. L. REV. 1, 6–7 (2001). 

32 17 U.S.C. § 102(a)(2) (2012).  
33 17 U.S.C. § 101 (2012) (alteration in original). 
34 See 17 U.S.C. § 106 (2012) (“[T]he owner of copyright under this title has the 

exclusive right to do and to authorize any of the following: (1) to reproduce the 
copyrighted work in copies or phonorecords; (2) to prepare derivative works based 
upon the copyrighted work; (3) to distribute copies or phonorecords of the 
copyrighted work to the public by sale or other transfer of ownership, or by rental, 
lease, or lending; (4) in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and motion pictures and other audiovisual works, to perform the 
copyrighted work publicly; (5) in the case of literary, musical, dramatic, and 
choreographic works, pantomimes, and pictorial, graphic, or sculptural works, 
including the individual images of a motion picture or other audiovisual works, to 
display the copyrighted work publicly; and (6) in the case of sound recordings, to 
perform the copyrighted work publicly by means of a digital audio transmission.”). 
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the statute.  In Herbert v. Shanley Co., a 1917 copyright case on public 
performance, Justice Oliver Wendell Holmes stated: “[i]f music did 
not pay, it would be given up.  If it pays, it pays out of the public’s 
pocket.  Whether it pays or not, the purpose of employing it is profit 
and that is enough.”42  Justice Holmes recognized that when musicians 
play music, they do so as their profession.43  Though musicians still 
create music for the purpose of artistic expression, the Copyright Act 
is designed to incentivize the creation of music through attractive 
artistic and financial controls over the works created. 44   By 
incentivizing the creation of music, the Copyright Act furthers the 
public interest.  Therefore, artists ought to be compensated for their 
works so they will continue to create.45 

The Copyright Clause of the United States Constitution provides 
that Congress has the power “to promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors . . . the exclusive 
Right to their respective Writings . . . .”46  The first Copyright Act was 
passed in 1790, which granted the rights of reproduction and 
distribution to copyright holders.47  Congress did not pass a law 
granting a public performance right until 1856, and that law applied to 
dramatic compositions specifically.48  In creating a public performance 
right, Congress declared that copyright owners of dramatic 
compositions had the exclusive right “to act, perform, or represent the 
same, or cause it to be acted, performed, or represented, on any stage 
                                                                                                                                   

42 Herbert v. Shanley Co., 242 U.S. 591, 595 (1917) (noting that this case was 
one of the earliest to focus on the public performance right and gave it some power).  
This case dealt with restaurateurs who played music in the background of their 
restaurant for patrons to listen to while they ate.  Id. at 593–94.  The Shanley 
Company did not charge admission at the door, so it claimed it was not performing 
Herbert’s work publicly for profit.  Id. at 594.  The issue was “whether the 
performance of a copyrighted musical composition in a restaurant or hotel without 
charge for admission to hear it infringes the exclusive right of the owner of the 
copyright to perform the work publicly for profit.”  Id. at 593.  The Court found that, 
despite not charging admission, the performances were indeed public performances, 
with Justice Holmes explaining, “[t]he defendants’ performances are not 
eleemosynary.  They are part of a total for which the public pays, and the fact that 
the price of the whole is attributed to a particular item which those present are 
expected to order is not important.”  Id. at 594–95. 

43 Id. at 595. 
44 Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 555 (1986) 

(noting the general worth of artistic and financial control to an artist). 
45 Id. at 546 (“The rights conferred by copyright are designed to assure 

contributors to the store of knowledge a fair return for their labors.”). 
46 U.S. CONST. art. I, § 8, cl. 8.  
47 Copyright Act of 1790, ch. 15, § 1 (1790). 
48 Act of Aug. 18, 1856, ch. 169, 11 Stat. 138 (1856) (current version codified at 

17 U.S.C. § 106 (2012)). 
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=#)6$-321!F.1!#"!DGH9!IDGH9!F.1J+!<2-.2!<'4!'!3%0%$'*!$%@-4-#0!#"!12%!
DG:G! F.1! '0,! -4! ./$$%01*6! 12%! *'<! 1#,'6899!! Q01%$%41-03*6+! 12%! -0-1-'*!
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A Report of the Register of CopyrightsG!1d?e@Sfc> <fdg! 9G![[!"#F9=$G!
&%%3BRhhHHH<72345)*&%<*2Ah32,)74h0/B)7,)7'.B).*B%/C4h72345)*&%T+.CT%&'T0/B)7T
0+5M'%3,+7'<3C8<!

;: !E<!@b?<!Yd <!9F[^9#;G!+%!9[^9=!"+,%'5+%)2.!).!25)*).+,$<!
:F!Copyright and the Music Marketplace: A Report of the Register of 

CopyrightsG!supra!.2%'!;;G!+%!9D!"+,%'5+%)2.!).!25)*).+,$<!
:9 !-',+.)'!`2,B2.G!Y2%'G!Congress Killed the Radio Star: Revisiting the 

Terrestrial Radio Sound Recording Exemption in 2015G!#F9=!1dX\- <!i \E <!X<!@bg <!
PD[G!P;F!"#F9=$V!`/B%).!d33',++5G!Music biz grapples with new legislation: Online 
delivery muddles compensation rightsG!g6@Sb>e!"`+.<!9DG!#FF9$G!
&%%3RhhA+5)'%4<720h#FF9hN)jh.'HBh0/B)7TN)jT*5+33,'BTH)%&T.'HT,'*)B,+%)2.T
999PP:#FZPh!"B%+%).*!%&+%!%&'!(-16!J72A'5'C!+5%)B%B!+.C!,+N',B!825!%&).*B!,)M'!5+C)2!
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789:! &%");/+%#&*<! ;$"#! *+'&2"/0! ),*! +,*+'&2"/0<! #$=! "#&! /+2&,%+,(!
"'),%-+%%+$,! '&>&,1&%! =$1/*! ;&! *+>+*&*34?!! @A"! )/%$! )//$=&*! .$'! ),!
+,*&B&,*&,"!C)(&,"!*&%+(,)"&*!"$!*+%"'+;1"&!'&2&+B"%!.'$-!"#&!/+2&,%+,(!
$. "'),%-+%%+$,%D!"$!2$//&2"!B'$2&&*%!.$'!*+(+")/!B&'.$'-),2&%!$.!%$1,*!
'&2$'*+,(%! ),*! %B&2+.+&*! #$=! "#+%! ;$*0! =$1/*! *+%"'+;1"&! "#$%&!
'$0)/"+&%! "$! "#&! )'"+%"%! ),*! "#&! 2$B0'+(#"! $=,&'%3E4F!! 6#+%! '&%1/"&*! +,!
"#&!2'&)"+$,!$.!G$1,*HI2#),(&!"$!%&'>&!"#)"!.1,2"+$,34J!!K$=&>&'<!"#&!
7LM:!),*!789:!*+*!,$"!&I"&,*!"#&!B&'.$'-),2&!'+(#"!"$!"')*+"+$,)/!
;'$)*2)%"! %0%"&-%<! N,$=,! )%! @"&''&%"'+)/! ')*+$3E4O!! @A,! "#&! K$1%&!
M&B$'"<! 9$,('&%%! 2/)+-&*! "#+%! =)%! *1&! "$! C"#&! -1"1)//0! ;&,&.+2+)/!
&2$,$-+2! '&/)"+$,%#+B! ;&"=&&,! "#&! '&2$'*+,(! ),*! "')*+"+$,)/!
;'$)*2)%"+,(!+,*1%"'+&%3DE4P!!K$=&>&'<!*&%B+"&!"#&!>+&=%!$.!9$,('&%%<!
-),0! '&2$'*+,(! )'"+%"%!*+%)('&&*!$>&'! "#&!%1BB$%&*! ;&,&.+2+)/! ,)"1'&!
$.!"#&!21''&,"!'&/)"+$,%#+B!=+"#!"')*+"+$,)/!;'$)*2)%"+,(!+,*1%"'+&%34Q!

III.�INTERNATIONAL TREATIES AND THE PUBLIC PERFORMANCE 
RIGHT 

8$%"! ,)"+$,%<! +,2/1*+,(! ,&)'/0! )//! $"#&'! +,*1%"'+)/+R&*! ,)"+$,%<!
'&2$(,+R&! B&'.$'-),2&! '+(#"%! .$'! %$1,*! '&2$'*+,(%<! +,2/1*+,(!
"&''&%"'+)/! ;'$)*2)%"!B&'.$'-),2&%344!!6#&!.+'%"!"'&)"0!"$!+,2/1*&!%$1,*!
'&2$'*+,(!'+(#"%!=)%!"#&!9$,>&,"+$,!.$'!"#&!L'$"&2"+$,!$.!L'$*12&'%!$.!
L#$,$(')-! M&2$'*+,(%! ),*! S'$) *2)%"+,(! T'(),+R)"+$,%! UM$-&!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2#),,&/%!$,!*+(+")/!2);/&!),*!%)"&//+"&!%1;%2'+B"+$,!%&'>+2&%<!;1"!=#)"!"#&0!=&'&!
'&)//0!+,"&'&%"&*!+,!=&'&!"#&!V&;2)%"%3!!!W,.$'"1,)"&/0<!"#&!:2"!$,/0!2$>&'&*!
B&'.$'-),2&%!.$'!=#+2#!/+%"&,&'%!B)+*!%1;%2'+B"+$,!.&&%<!21""+,(!$1"!-$%"!
V&;2)%"&'%<!=#+2#!'&/0!$,!%&2$,*)'0!'&>&,1&%!/+N&!)*!%)/&%!),*!&X2$--&'2&3EY3!

45!Z$/%$,<!supra ,$"&!4[<!)"!PQ53!
4?!Id.\!see [P!W3G393!]![[FU(Y!U5^[5Y3!
4F!Z$/%$,<!supra ,$"&!4[<!)"!PQ^_Q[\![P!W3G393!]![[FU(YU5Y3!
4J!Z$/%$,<!supra ,$"&!4[<!)"!PQ[3!
4O!Id. )"!PQ5\!see!SMA:`! 63!a HK<!9TLaMAbK6!cA9H`GA`b!A`!8 WGA9!7 AG6MASW6AT`<!

MHLMT7W96AT`<!:`7! LWScA9!LHMdTM8:`9H ![<!55_5?!U5^[JY<!
#""B%eff.)%3$'(f%(Bf2'%f-+%2fMc??O?[3B*.3!

4P!Z$/%$,<!supra ,$"&!4[<!)"!PQ5!Ug1$"+,(!K3M3!MHL3!` T3![^FX5PF<!)"![?!U[44JYY3!
4Q Id.\!see H*!9#'+%"-),<!House Committee Approves Performance Rights Act<!

SAccST:M7SAh !UZ1,&!5O<!5^^Q<![5e^^!:8Y<!
#""Beff===3;+//;$)'*32$-f;+Rf)'"+2/&%f,&=%fB1;/+%#+,(f[?^OO4Qf#$1%&X2$--+""&&X
)BB'$>&%XB&'.$'-),2&X'+(#"%X)2"3!

44!See Ensuring Artists Fair Compensation: Updating the Performance Right 
and Platform Parity for the 21st Century, Hearing on H.R. 4789 Before the 
Subcomm. on Courts, the Internet, and Intellectual Prop. of the H. Comm. on the 
Judiciary,![[^"#!9$,(3!J!U5^^PY!U%")"&-&,"!$.!8)'0;&"#!L&"&'%<!M&(+%"&'!$.!
9$B0'+(#"%Y<!#""Beff===32$B0'+(#"3($>f*$2%f'&(%")"^P?[^P3#"-/!i#&'&+,)."&'!
Ensuring Artists Fair Compensati$,j3!
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/!8#2$<!0&1#0<($=!.&0>#06/$1&!0(=?'*+,+!!-'!8?#23<!@&!$#'&<4!?#A&%&04!
'?/'!&%&$! '?#2=?! '?&!B$('&<!C'/'&8!A/8!%&0D!($%#3%&<!($!<0/>'($=! '?&!
5#6&!"#$%&$'(#$4!('!(8!$#'!/!8(=$/'#0D*+,: !!E?(8!.0&8&$'8!/!.0#@3&6!>#0!
96&0(1/$! /0'(8'8! @&1/28&4! 2$<&0! '?&! 5#6&! "#$%&$'(#$4! $&(=?@#0($=!
0(=?'8! /0&! =0/$'&<! #$3D! #$! /! 0&1(.0#1/3! @/8(8*+,F!! G?/'! '?(8! 6&/$8! (8!
'?/'! #$3D! '?#8&! 0&1#0<($=! /0'(8'8! A?#! /0&! $/'(#$/38! #>! /! 1#2$'0D!
./0'(1(./'($=! ($! '?&! 5#6&! "#$%&$'(#$! /0&! /@3&! &$H#D! .&0>#06/$1&!
0(=?'8!=0/$'&<!'#!#'?&0!./0'(1(./'($=!5#6&!"#$%&$'(#$!$/'(#$8*+,I !!J2&!
'#! '?&! B$('&<! C'/'&8! $#'! @&($=! /! 8(=$/'#0D! #>! '?&! 5#6&! "#$%&$'(#$4!
/$<!0&=/0<3&88!#>!(>!/!1#2$'0D!?/8!/=0&&<!'#!/!.2@3(1!.&0>#06/$1&!0(=?'!
2$<&0! '?&!5#6&! "#$%&$'(#$4!96&0(1/$!/0'(8'8! /0&!$#'! /@3&! '#!1#33&1'!
0#D/3'(&8!>0#6!0/<(#!@0#/<1/8'8!#>!'?&(0!8#$=8!.3/D&<!($!'?/'!1#2$'0D*+,K!!!

E?&! B$('&<! C'/'&8! (8! ./0'D! '#! '?&! L&0$&! "#$%&$'(#$! >#0! '?&!
M0#'&1'(#$! #>! N('&0/0D! /$<! 90'(8'(1! G#0O8! PL&0$&! "#$%&$'(#$)4+,Q!
A?(1?!0&R2(0&8!1#.D0(=?'! .0#'&1'(#$!>#0!3('&0/0D! /$<! /0'(8'(1!A#0O8*+,S!
E?&!B$('&<!C'/'&8!@&1/6&! /! ./0'D! '#! '?&!L&0$&! "#$%&$'(#$! ($!+TUT4!
&%&$! '?#2=?! '?&! L&0$&! "#$%&$'(#$! ?/8! @&&$! ($! &;(8'&$1&! 8($1&!
+UUQ*+,U!! E?&! B$('&<! C'/'&8! H#($&<! <2&! '#! .0&8820&! >0#6! <#6&8'(1!
/2'?#08! /$<! .2@3(8?&08! A?#! A/$'&<!@&''&0! .0#'&1'(#$! >#0! '?&(0! A#0O8!
($'&0$/'(#$/33D*+,T!!!

E?&!<2'D! '#!.0#'&1'! '?&!/2'?#08!#>!628(1/3!A#0O8!(8!0&1#=$(V&<!($!
'?&! L&0$&! "#$%&$'(#$4++, !/3'?#2=?! '?&0&! (8! $#! 6/$</'&! >#0! '?&!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
+,, !-$'&0$/'(#$/3!"#$%&$'(#$!>#0!'?&!M0#'&1'(#$!#>!M&0>#06&084!M0#<21&08!#>!

M?#$#=0/68!/$<!L0#/<1/8'($=!W0=/$(V/'(#$84!/0'*!S4!W1'*!:Q4!+TQ+4!ITQ!B*X*E*C*!IF4!
?''.YZZAAA*A(.#*($'Z'0&/'(&8Z&$Z(.Z0#6&Z'0'<#18[A#,:I*?'63!\?&0&($/>'&0!5#6&!
"#$%&$'(#$]*!!

+,+!Id.!/'!K:!P^->!/!.?#$#=0/6!.2@3(8?&<!>#0!1#66&01(/3!.20.#8&84!#0!/!
0&.0#<21'(#$!#>!821?!.?#$#=0/64!(8!28&<!<(0&1'3D!>#0!@0#/<1/8'($=!#0!>#0!/$D!
1#662$(1/'(#$!'#!'?&!.2@3(14!/!8($=3&!&R2('/@3&!0&62$&0/'(#$!8?/33!@&!./(<!@D!'?&!
28&0!'#!'?&!.&0>#06&084!#0!'#!'?&!.0#<21&08!#>!'?&!.?#$#=0/684!#0!'#!@#'?*!!J#6&8'(1!
3/A!6/D4!($!'?&!/@8&$1&!#>!/=0&&6&$'!@&'A&&$!'?&8&!./0'(&84!3/D!<#A$!'?&!1#$<('(#$8!
/8!'#!'?&!8?/0($=!#>!'?(8!0&62$&0/'(#$*_)*!

+,: !Ensuring Artists Fair Compensation, supra!$#'&!TT*!
+,F!5#6&!"#$%&$'(#$4 supra!$#'&!+,,4!/'!IQ*!
+,I !See id.!/'!IQ4!IU*!
+,K!Ensuring Artists Fair Compensation, supra!$#'&!TT*!
+,Q!See generally!L&0$&!"#$%&$'(#$!>#0!'?&!M0#'&1'(#$!#>!N('&0/0D!/$<!90'(8'(1!

G#0O84!C&.'*!T4!+UUQ4!U:U!B*X*E*C*!::+!\?&0&($/>'&0!L&0$&!"#$%&$'(#$]*!
+,S!Id.!/'!::K*!
+,U!See WIPO-Administered Treaties Contracting Parties > Berne Convention 

(Total Contracting Parties: 175),!G-MW4!
?''.YZZAAA*A(.#*($'Z'0&/'(&8Z&$ZC?#A5&823'8*H8.`'0&/'D[(<a+K!P3/8'!%(8('&<!W1'*!+F4!
:,+S)*!!

+,T!L&0$&!"#$%&$'(#$4!supra $#'&!+,Q4!/'!::S*!
++,!Id.!/'!:I+!P^92'?#08!#>!<0/6/'(14!<0/6/'(1#b628(1/3!/$<!628(1/3!A#0O8!8?/33!
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/(0"1$! .02"+1:! ,0! 80"##.0"! $,! "#$%&'(#)! %! 8"0-,0*%+1"! 0(2)$! (+! #,.+/!
0"1,0/(+2#!%*,+2!($#!8%0$(1(8%$(+2!1,.+$0("#3!

>)"!*,#$!(*8,0$%+$!/(#1.##(,+#!%&,.$!(+$"0+%$(,+%'!)%0*,+(9%$(,+!
,-!(+$"''"1$.%'!80,8"0$:!0(2)$#!$,,?!8'%1"!(+!$)"!@0.2.%:!A,.+/!,-!$)"!
B.'$('%$"0%'!>0%/"!C"2,$(%$(,+#!$,!D*"+/!$)"!E"+"0%'!D20""*"+$! ,+!
>%0(--#!%+/!>0%/"!FED>>G344H!!I)('"!$)"!@+($"/!J$%$"#!)%/!%'K%:#!)%/!
(+$"0+%'!80"##.0"#!-0,*!/,*"#$(1!0"1,0/(+2!%0$(#$#7!+,K!($!)%/!80"##.0"!
-0,*! $)"! (+$"0+%$(,+%'! 1,**.+($:! 0"2%0/(+2! 0"1(80,1%'! $0"%$*"+$344L!!
M+! %//($(,+7! ,$)"0! 1,.+$0("#! .02"/! $)"! @+($"/! J$%$"#! $,! %/,8$! %! -.''!
8"0-,0*%+1"!0(2)$!(+!#,.+/!0"1,0/(+2#7!&.$!$)"!@+($"/!J$%$"#!1,+$(+."/!
$,!0"-.#"344N!!D#!%!0"#.'$7!$)"!I,0'/!M+$"''"1$.%'!O0,8"0$:!P02%+(9%$(,+!
FIMOPG!*,="/!$,!10"%$"!$K,!+"K!$0"%$("#Q!$)"!IMOP!<,8:0(2)$!>0"%$:!
FI<>G! %+/! $)"! IMOP! O"0-,0*%+1"#! %+/! O),+,20%*#! >0"%$:!
FIOO>G344R!! @+-,0$.+%$"':7! +"($)"0! $0"%$:! %1)("="/! ($#! 2,%'! ,-!
)%0*,+(9(+2!$)"! /(#8%0%$"! (+$"0+%$(,+%'!%880,%1)"#S!$)(#!K%#! (+! '%02"!
8%0$!/."!$,!$)"!@+($"/!J$%$"#T!0"-.#%'!$,!20%+$!%+:!%//($(,+%'!80,$"1$(,+!
-,0!#,.+/!0"1,0/(+2#344U!!!

>)"! IOO>! 80,=(/"#! -,0! "6.($%&'"!8%:*"+$! /."! $,! $)"! #"1,+/%0:!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
"+V,:!$)"!"W1'.#(="!0(2)$!,-!%.$),0(9(+2Q!F(G!$)"!8.&'(1!8"0-,0*%+1"!,-!$)"(0!K,0?#7!
(+1'./(+2!#.1)!8.&'(1!8"0-,0*%+1"!&:!%+:!*"%+#!,0!80,1"##3XG3!

444!Y"$$'"7 supra!+,$"!4Z7!%$!4[\\3!!!
44H!E"+"0%'!D20""*"+$!,+!>%0(--#!%+/!>0%/"7!P1$3!L[7!4ZN\7!RR!@3C3>3J3!4]\!

^)"0"(+%-$"0!ED>>_3!!ED>>!K%#!`$)"!'%02"#$!$0%/"!+"2,$(%$(,+!"="03X! Understanding 
the WTO-The Uruguay Round, I PAa5! >AD5b! PAE37!
)$$8#QccKKK3K$,3,02c"+2'(#)c$)"K$,d"cK)%$(#d"c$(-d"c-%1$Rd"3)$*!F'%#$!=(#($"/!B%03!
]7!H[4\G3!!!a%#$(+2!-,0!,="0!#"="+!:"%0#7!$)"!@0.2.%:!A,.+/!1,+#(#$"/!,-!/(#1.##(,+#!
1,="0(+2!%'*,#$!%''!%#8"1$#!,-!$0%/"!-0,*!4HL!8%0$(1(8%$(+2!1,.+$0("#3!!See id.!!>)"!
/(#1.##(,+#!1,+1"0+(+2!(+$"''"1$.%'!80,8"0$:!,11.00"/!/.0(+2!)"%0(+2#!-,0!$)"!
D20""*"+$!,+!>0%/"eA"'%$"/!D#8"1$#!,-!M+$"''"1$.%'!O0,8"0$:!A(2)$#7!K)(1)!$,,?!
8'%1"!(+!B%00%?"#)!,+!D80('!4R7!4ZZN3!!See generally!>AMOJ7!supra!+,$"!4R3!!>AMOJ!
1,+1"0+#!($#"'-!K($)!0"2.'%$(,+!,-!(+$"''"1$.%'!80,8"0$:!%+/!#"$#!/,K+!$),#"!*(+(*.*!
#$%+/%0/#7!K)(1)7!%*,+2!,$)"0!$)(+2#7!0"6.(0"#!$)"!I,0'/!>0%/"!P02%+(9%$(,+!
*"*&"0#!$,!80,=(/"!0(2)$#!$,!1,8:0(2)$!),'/"0#!(+1'./(+2!$)"!1,+$"+$!80,/.1"0#Q!
8"0-,0*"0#7!80,/.1"0#!,-!#,.+/!0"1,0/(+2#7!%+/!&0,%/1%#$(+2!,02%+(9%$(,+#3!!
Overview: The TRIPS Agreement7!I PAa5! >AD5b! PAE37!
)$$8#QccKKK3K$,3,02c"+2'(#)c$0%$,8d"c$0(8#d"c(+$"'Hd"3)$*!F'%#$!=(#($"/!J"8$3!HZ7!
H[4\G3!

44L!Y"$$'"7!supra!+,$"!4Z7!%$!4[NN3!
44N!Id.!%$!4[\\f\]3!
44R!See IMOP!<,8:0(2)$!>0"%$:7!5"13!H[7!4ZZU7!H4]U!@3C3>3J3!4RHS!IOO>7!

supra +,$"!4]3!
44U!A"&"11%!g3!B%0$(+7!The WIPO Performances and Phonograms Treaty: Will 

the U.S. Whistle to a New Tune?,!NN!h3!<POiAMEj>! JP<Ti! @3J3D3!4R\7!4UN7!4\47!4\U!
F4ZZ\G3!
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B+6;<:$!/CFGH4!<,+3$5!%"6!=>!6($!@);6$5!A6,6$#4!%6($+!<%")6+;$#!',+6>!6%!
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cause.122  Though there have been quite a few legislative attempts to 
grant a full public performance right, indeed over thirty bills have been 
introduced since 1926, all attempts have seen little to no success.123  
The most recent attempts have been the most comprehensive to date, 
though strong opposition from the broadcaster lobby tends to stop any 
progress.124 

A.� The Performance Rights Act of 2009 
 

One recent promising piece of legislation was the Performance 
Rights Act (PRA), originally introduced in 2007,125 and reintroduced 
in 2009.126  The promising aspect of the PRA was the amount of 
support that it garnered from the music industry as a large number of 
musicians supported the bill.127  For example, in the hearings held 
before the Senate Judiciary Committee in 2009, Grammy-nominated 
artist Sheila E. testified:  

[B]eing paid for one’s work is a basic American right.  
Whether your workplace is an office, a classroom, a 
factory, or a recording studio, every American worker 
deserves to be compensated for his or her labor.  And 
any business that profits from another's work should 
share some of that profit.128   

The PRA recognized the need to fairly compensate those who 
create the sound recordings, as its driving purpose.129  The bill would 
eventually receive fifty-two House co-sponsors and eight Senate co-

                                                                                                                                   
122 See, e.g., Flo & Eddie v. Sirius XM Radio, Inc., 821 F.3d 265, 267 (2d Cir. 

2016); see also H.R. 1805 (proposing to grant a full public performance right). 
123 See, e.g., H.R. 1805; H.R. 997, 96th Cong. (1979); H.R. 6063, 95th Cong. 

(1977). 
124 Kristelia A. Garcia, Penalty Default Licenses: A Case For Uncertainty, 89 

N.Y.U. L. REV. 1117, 1135 (2014). 
125 See Performance Rights Act, H.R. 4789, 110th Cong. (2007). 
126 See Performance Rights Act, H.R. 848, 111th Cong. (2009); see also 

Performance Rights Act, S. 379, 111th Cong. (2009). 
127 Vanessa Van Cleaf, Note, A Broken Record: The Digital Millennium 

Copyright Act’s Statutory Royalty Rate-Setting Process Does Not Work For Internet 
Radio, 40 STETSON L. REV. 341, 376 n.228 (2010). 

128 The Performance Rights Act and Parity Among Music Delivery Platforms: 
Hearing on S. 379 Before the S. Comm. on the Judiciary, 111th Cong. 5 (2009) 
(testimony of Sheila Escovedo). 

129 See Performance Rights Act, H.R. 848 (“To provide parity in radio 
performance rights under title 17, United States Code, and for other purposes.”); see 
also Performance Rights Act, S. 379 (“To provide fair compensation to artists for 
use of their sound recordings.”). 
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sponsors.130  In order to expand the performance right, the PRA aimed 
to remove the word “digital” from the Copyright Act so that Section 
106(6) would read: “in the case of sound recordings, to perform the 
copyrighted work by means of an audio transmission.”131  Though the 
PRA would have ostensibly created a full public performance right, it 
did so with some caveats by providing for a royalty cap in certain 
situations.132  The PRA was a good, yet incomplete step towards a full 
public performance right.  However, despite the support it garnered 
amid strong broadcaster opposition, it has not moved from the House 
Judiciary Committee since 2010, effectively killing the bill.133 

Most bills proposing a full public performance right face a similar 
fate—strong opposition from the broadcast lobby.134  For instance, the 
National Association of Broadcasters (NAB) categorized the bill as a 
tax, even though the language of the bill clearly did not establish it as 
such.135  Not only was the bill mischaracterized as a tax, but it was 
also beset by hyperbolic claims that the bill would kill radio 
stations.136  NAB reasoned that if the record companies were not 
paying the stations to promote their music, then the stations should not 

                                                                                                                                   
130 !""  #$%$&'('&)&*"+,-+./01"&%23456&7158&9-6:-06-+, CONGRESS.GOV, 

http://www.congress.gov/bill/111th-congress/house-
bill/848/cosponsors?q=%7B%22search%22%3A%5B%22hr+848%22%5D%7D 
(last visited Mar. 8, 2017); 6""&/;6- !$&<=>&)&*"+,-+./01"&%23456&7158&9-6:-06-+, 
CONGRESS.GOV, https://www.congress.gov/bill/111th-congress/senate-
bill/379/cosponsors?q=S.+379 (last visited Mar. 8, 2017). 

131 Performance Rights Act, H.R. 848. 
132 ?@$ § 3(D)(ii) (“As provided in clause (i), each individual terrestrial broadcast 

station that has gross revenues in any calendar year of—(I) less than $100,000 may 
elect to pay for its over-the-air nonsubscription broadcast transmissions a royalty fee 
of $500 per year; (II) at least $100,000 but less than $500,000 may elect to pay for 
its over-the-air nonsubscription broadcast transmissions a royalty fee of $2,500 per 
year; and (III) at least $500,000 but less than $1,250,000 may elect to pay for its 
over-the-air nonsubscription broadcast transmissions a royalty fee of $5,500 per 
year.”). 

133 !""&2@. 
134 !""&Ann Marie Cumming, A7B&C/D014"6&A-*"+,-+./01"E/F$-+3, NAB 

NEWSROOM (Apr. 7, 2009), 
http://nab.org/documents/newsroom/pressRelease.asp?id=1783. &

135 !""&2@$&(explaining that NoPerformanceTax.org was set up by the National 
Association of Broadcasters in order to provide opposition information to the 
Performance Rights Act as well as general information about the organization’s 
position regarding the proposed legislation); 6""&/;6-&G"":&%/@2-&H+""&,-+&C265"0"+6, 
NO PERFORMANCE TAX, http://www.noperformancetax.org (last visited Sept. 25, 
2017).  

136 !""I&"$3$, Debbie Bush, E/J203&7&!5/0@8&*+-5"15203&C-1/;&%/@2-&!5/52-06, 14 
NEWS, http://www.14news.com/global/story.asp?s=11971775 (last visited Sept. 25, 
2017). 
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have to pay for using said music.137 
The fight for the PRA became quite heated when the artist 

advocacy group, musicFIRST Coalition,138 went to the FCC requesting 
a declaratory ruling against the NAB. 139   In this request for a 
declaratory judgment, musicFIRST claimed that “instead of providing 
the best practicable service to the community, certain broadcasters are 
engaged in a concerted effort to promote their own pecuniary interests 
by distorting an important public debate.”140 

In the end, misinformation and mischaracterization won the day 
for the NAB and other opponents who claimed that the bill was of 
very little benefit to musicians.141  This type of tactic continues to be 
used by the NAB whenever legislation is proposed that would provide 
musicians with a full public performance right.142  In response to such 
opposition, the majority in Congress made their early support of the 
Local Radio Freedom Act known via resolution but without 
enactment, which opposes “any new performance fee, tax, royalty, or 
other charge relating to the public performance of sound recordings on 
a local radio station for broadcasting sound recordings over the air        
. . . .”143 

                                                                                                                                   
137 !""  #"$%&'()%*"+,-%.-%)%"&/+000)1+2.3$-"&&, NAT’L ASS’N OF BROADCASTERS 

15–16, http://perma.cc/YGF5-FMHD (last visited Sept. 25, 2017). 
138 !""+41"+2.('%)%.3, MUSICFIRST, http://musicfirstcoalition.org/the-coalition/ 

(last visited Oct. 13, 2017). 
139 !""  #.5('+21.%5"+67&, CABLEFAX (Sept. 9, 2014), 

http://www.cablefax.com/regulation/local-choice-ads. 
140 Request for Declaratory Ruling at 4, 83+-" Request for Declaratory Relief 

Regarding Actions Contrary to the Public Interest by Certain Radio Broadcasters 
(2009), https://cdn.arstechnica.net/MusicFirstPetition6-09-009.pdf; &""+('&. %79 
(noting that NAB stations were refusing to sell advertising time to the musicFIRST 
Coalition for their advertisements in favor of the PRA); :;&%5%(3+<-.;=+6''"$"&+
>")('%()%.3+?@+>(7%.+!)()%.3&+A*"-+,"-B.-C(35"+>%$1)&+65), WASH. POST (June 11, 
2009), http://www.washingtonpost.com/wp-
dyn/content/article/2009/06/10/AR2009061004152.html (noting that NAB was 
allegedly threatening retaliation against recording artists who spoke out in favor of 
the legislation).  

141 !""  D+>"(&.3&+E1@+)1"+,"-B.-C(35"+>%$1)&+65)+%&+(+F(7+87"(, CREATIVE 
DECONSTRUCTION (Jun. 17, 2009), 
http://www.creativedeconstruction.com/2009/06/5-reasons-why-the-performance-
rights-act-is-a-bad-idea/ [http://archive.is/Fqxb]. 

142 !""+Brandon H. Nemec, G.+:.-"+>.5H%3I+%3+)1"+J-""+E.-'7/+>"C.*%3$+)1"+
>(7%.+F-.(75(&)+KL"C=)%.3, 9 J. MARSHALL REV. INTELL. PROP. L. 935, 943–44 
(2010). 

143 !""  S. Con. Res. 14, 111th Cong., at 3 (2009); &""+('&. H.R. Con. Res. 49, 
111th Cong., at 3 (2009).  
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granted their wish.”151  The broadcaster lobby continued to employ the 
same rhetoric, categorizing the bill as a tax despite its language.152  In 
the end, the NAB won out once more with this bill effectively dying 
after being referred to, but going no further than, the Subcommittee on 
Courts, Intellectual Property, and the Internet.153 

One of the major arguments against the Free Market Royalty Act 
was its requirement to pay the public performance royalty for using 
sound recordings, which the NAB argued would be too costly for local 
radio stations and would inevitably force them to shut down.154  
Around this time, the NAB urged passage of the Local Radio Freedom 
Act,155 which was introduced in February 2013.156  This bill called on 
Congress to refrain from imposing “any new performance fee, tax, 
royalty, or other charge related to the public performance of sound 
recordings on a local radio station for broadcasting sound recordings 
over the air, or on any business for such public performance of sound 
recordings.” 157  While it has received significant support from 
members of Congress, it has yet to be enacted, although it contains the 
favored “no new tax” language. 158   However, the Local Radio 
Freedom Act remains the antithesis to any legislation that attempts to 
create a full public performance right; moreover, it is still in the 
Subcommittee on Courts, Intellectual Property, and the Internet as of 
the date the latest public performance bill was introduced.159 

C.� The Fair Play, Fair Pay Act of 2015 
 

The Fair Play, Fair Pay Act of 2015 adopts a number of features 
that were present in the legislation that preceded it,160 but attempts to 
avoid much of the criticism of previous bills by incorporating 

                                                                                                                                   
151 Id.  
152 See id. 
153 See id. 
154 See NAB Statement on Rep. Watt’s Introduction of Radio Performance Tax 

Legislation, NAT’L ASS’N OF BROADCASTERS (Sept. 30, 2013), 
https://www.nab.org/documents/newsroom/pressRelease.asp?id=3236; see also 
Performance Tax Bill Introduced to Congress, VA. ASS’N OF BROADCASTERS, 
http://www.vabonline.com/news/performance-tax-bill-introduced-in-congress/ (last 
visited Mar. 8, 2017).  

155 H.R. Con. Res. 16, 113th Cong. (2013); S. Con. Res. 6, 113th Cong. (2013). 
156 H.R. Con. Res. 16. 
157 Josh Peterson, Lawmakers Spar over Radio Music Royalties, WATCHDOG 

(Apr. 29, 2015), http://watchdog.org/214415/radio-music-royalties/. 
158 See H.R. Con. Res. 17, 114th Cong. (2015). 
159 See id. 
160 H.R. 1733, 114th Cong. (1st Sess. 2015). 
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2#86"%$&'"(!*"#$&!,%"%$&',-./B !

C$*,%3!($D2!&%42*!*262'%!;$((,3!%42!56%!7&8(#!"92'#!E26%$&'!.F/G/H!
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G;;)1#<353!!E(#!#%)'*! '+!H#1')+/!I!+;!'(#!>1'!8''#$0'! '+!9#,#9! '(#!;)#9%!
.&!"#$+,)/-!'(#!H#1')+/!JD3B.C!"8'#2*#'')/-!*'8/%8"%K!8/%!"#0981)/-!)'!
:)'(! '(#! :)99)/-! .7&#"! L! :)99)/-! *# 99#"! *'8/%8"%! :(#"#)/! '(#! ?@A!
:+79%! 8009&! 8! $8"F#'! .8*#%! *'8/%8"%! 8*! );! '(#! $8"F#'! ,897#! :8*!
/#-+')8'#%! 8'! 8"$M*29#/-'(<356!! N(#/! ,)#:#%! )/! 1+/O7/1')+/! :)'(! '(#!
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3/#)+;)($! $/)*(<&((&#*(! 39! -);'! &*+&0&+2):! $-//-($/&):!
3/#)+;)($! ($)$&#*! :&;-*(-+! )(! (2;'! 39! $'-! =-+-/):!
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>8AAA8AAA! (')::! 3-! @! BAA! .-/! 9-)/! 1#/! )*9! (2;'! 9-)/C!!
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5;$!3-:&-0-!$')$!&$!1)&/:9!)++/-((-(!$'-!-L2&$9!&((2-!1#/!$'#(-!;2//-*$:9!
%&$'#2$! )! 12::! .23:&;! .-/1#/<)*;-! /&,'$C>GG!! I'-! K/-(&+-*$! #1! E5MN
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#*! $'-! (#2*+! /-;#/+&*,(! $'-9! 3/#)+;)($C! ! O&,'$! *#%8!
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recording artists make to sound recordings.  Recording artists also 
invest their time and money in order to produce the best sound they 
can, and they should receive the same treatment as the songwriters.   

Another aspect of the equity argument is that the current 
conditions and the music market are in flux primarily due to the 
introduction of new technologies.201  The medium has come a long 
way from the piano man selling his sheet music on Tin Pan Alley, 
which gave way to the piano roll, which gave way to the album, which 
gave way to the cassette, which gave way to the CD, which gave way 
to the MP3, which gave way to streaming music directly from the 
Internet.  Much of Congress’ actions in the early days of the Copyright 
Act, as noted in Part II, were reactions to changes in technology.202  
For sound recordings, until a full public performance right exists, the 
primary source of funds is record sales, which tend to drop when faced 
with competition from a new technology.203  Therefore, the record 
industry will continue to erode until Congress becomes more proactive 
and expands the rights of recording artists. 

The incentive argument is financial in nature.  This argument is 
based on the words in Article I of the Constitution, which states that 
Congress has the power to “promote the Progress of Science and 
useful Arts . . . .”204  Copyright laws granted a monopoly right in new 
works, incentivizing the creation of such works.205  Allowing a group 
to broadcast music free of charge without compensating all the artists 
involved contravenes such a purpose.  This sentiment was explained 
by Paul Almeida of the AFL-CIO in support of the late PRA in 2009: 
“[J]ust like other professionals, recording artists, musicians and 
background singers deserve to be paid fairly for the work they do.  In 
what other profession would you be required to give your work away 
for free without your permission? . . .  I have never encountered such a 
situation.”206   
                                                                                                                                   
artist to sing without the words . . . .”). 

201 !""#$%& 
202 !""#'()*+# Part II. 
203 !""  ,-'(*$-.#/*0$'0'#1+$*#234)"-'+0$3-, '()*+# note 99 (“Congress took this 

step after carefully considering the effect that new digital technologies would have 
on the sale of records—a primary source of revenue for performers and the record 
industry.  It determined at that time that copyright owners of sound recordings 
required more protection under the law to guard against unlawful copying and 
believed that a limited performance right for public performances by means of 
digital transmission subject to a statutory license was an adequate solution.”). 

204 U.S. CONST. art. 1, § 8. 
205 !""#U.S. COPYRIGHT OFFICE, CIRCULAR 1A: A BRIEF INTRODUCTION AND 

HISTORY, https://copyright.gov/circs/circ1a.html.  
206 5"*63*4+-7"#8$.90'#/70#36#:;;<=#>"+*$-.#3-#>&8&#?@?#A"63*"#09"#>&#2344&#

3-#09"#B(%$7$+*C,#111th Cong. 2 (2009) (statement of Paul Almeida, President, 
73-0$-("%#&#&#&#
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correcting a decades-old wrong.  Recent legislation was promising, but 
it is an error to continue in the same manner against the broadcasting 
industry’s lobby when they employ the “no new tax argument” time 
and again. 220   New approaches are necessary to combat the 
broadcasting industry’s lobby.  Hence the need for a change to the 
framing of the issue and the need for a simplified solution of doing 
away with Section 106(6) in its entirety, and incorporating it in the 
other works that receive a full public performance right.

                                                                                                                                   
220 See Keep Radio Free for Listeners, supra note 135; see also Peterson, supra 

note 157; Sisario, supra note 150. 


