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I. INTRODUCTION

The American entertainment industry dedicated a substantial part
of the twentieth century to producing thousands of films and television
shows depicting future illustrations of what life in the United States
would look like in a post-millennium world.! These works often
conjured up images of flying cars, hover boards, and encounters with
extra-terrestrial life forms.? Among these images were also the
commonly depicted unmanned aircraft.> With the rapidly expanding
technological industry in the United States, such technology is no
longer a figment of the imagination, but rather an emerging reality.

Antonin Scalia’s sudden death in February 2016 left the Supreme
Court sitting idle without one of its most famous perspectives. With
the rapidly growing commercialization of drones in the United States,
it 1s only a matter of time before the Supreme Court will decide
whether drones will be permitted in the public sector by commercial
delivery corporations. The appointment of Justice Neil Gorsuch in
April 2017 provided the Court a more predictable perspective,’ but the
definitive governance of the Court remains to be seen. This Article
will address the growing legal concerns of drones being incorporated
into today’s open market and the future governance that may help
decide the fate of this emerging industry.

II. THE COMMERCIALIZATION OF DRONES

At the forefront of drone commercialization is Amazon Prime-Air,
a drone-based delivery system that Amazon started developing in
December 2013. With this development, the way the United States
perceives commercial delivery could change entirely. Specifically,

! See, e.g., BACK TO THE FUTURE (Universal Pictures 1985); WAR OF THE
WORLDS (Paramount Pictures 2005); The Jetsons (Hanna-Barbera Productions
1997).

2 See, e.g., BACK TO THE FUTURE PART II (Universal Pictures 1989); E.T. THE
EXTRA-TERRESTRIAL (Universal Pictures 1982).

3 See, e.g., EYEIN THE SKY (Raindog Films 2016); BoDY OF LIES (Warner
Brothers 2008).

4 Josh Gerstein, Supreme Court Justice Antonin Scalia Dead at 79, POLITICO
(Feb. 13, 2016, 10:27 PM), http://www.politico.com/story/2016/02/breaking-news-
supreme-court-justice-antonin-scalia-dead-at-the-age-of-79-219246.

3 See generally Ramesh Ponnuru, Neil Gorsuch: A Worthy Heir to Scalia, NAT’L
REV. (Jan. 31, 2017), http://www.nationalreview.com/article/444437/neil-gorsuch-
antonin-scalias-textualist-originalist-heir (discussing Scalia and Gorsuch’s textualist
and originalist views).

® Amazon Unveils Futuristic Plan: Delivery by Drone, CBS NEWS (Dec. 1,
2013), http://www.cbsnews.com/news/amazon-unveils-futuristic-plan-delivery-by-
drone/.
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Amazon CEO, Jeff Bezos, envisioned an aerial delivery system that
would transmit packages directly to a customer’s doorstep within
thirty minutes.” Under this system, unmanned aerial vehicles (UAVs),
commonly known as “drones,” would pick up a package from a nearby
cargo center and fly the contents to a delivery destination if the
location was within a ten-mile radius of an Amazon distribution
center.® Bezos envisioned this plan requiring approximately four to
five years to implement; a plan now coming to fruition as the first
drone delivery occurred in April 2017.°

Since 2013, Amazon Prime-Air has lobbied for favorable
legislation that would make such a new delivery system legally
permissible.'® Currently, the biggest obstacle facing Amazon Prime-
Air—and competitors mimicking its model—is overcoming federal
regulations. Specifically, while legal steps have been taken since 2013
to help aerial deliveries become a possibility in the United States, the
Federal Aviation Agency (FAA) still has not legalized unmanned
UAVs for commercial operation.'!

In 2012, prior to Amazon Prime-Air’s official announcement,
Congress enacted the FAA Modernization and Reform Act (Act),
which mandated that UAVs would need to be safely integrated into the
national air travel system by September 30, 2015.'2 In preparation for
Amazon Prime-Air, the FAA permitted Amazon to begin testing its
original drone design in March 2015.'3 As part of this testing,
Amazon was required to fly its delivery drones “no higher than
400 feet . . ., no faster than 100 miles per hour . . . and remain within
the pilot’s line of sight” to comply with the FAA.'*

"1d.

8 Id.; See Nick Lavars, Amazon to Begin Testing New Delivery Drones in the
US, NEW ATLAS (Apr. 13, 2015), http://newatlas.com/amazon-new-delivery-drones-
us-faa-approval/36957/.

% See Amazon Unveils Futuristic Plan: Delivery by Drone, supra note 6; Chris
Wetterich & Erin Caproni, Amazon to Create $1.5B Air Hub at CVG, CINCINNATI
Bus. COURIER (Feb. 1, 2017),
http://www.bizjournals.com/cincinnati/news/2017/01/31/amazon-to-create-1-4b-air-
hub-at-cvg.html.

19 Byron Tau, Amazon Hires Drone Program Lobbyist, POLITICO (June 18,
2014), http://www.politico.com/story/2014/06/amazon-drones-lobbyist-k-street-
107996.

I Lauren Orsini, To Deliver With Prime Air Drones, Amazon Has to Solve
These 3 Problems, READWRITE (Dec. 2, 2013), http://readwrite.com/2013/12/02/for-
prime-air-to-become-a-reality-amazon-must-solve-these-problems-first/.

12 FAA Modernization and Reform Act of 2012, Pub. L. No. 112-95, § 332,126
Stat. 11 (2012) (codified at 49 U.S.C. § 40101 note).

13 Lavars, supra note 8.

14 1d.
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major skylines and landing on helipads in residences’ backyards.?! By
traveling at low altitudes with cameras attached to them, UAVs have
the potential to intentionally and unintentionally capture information
about the usage of land below them.??> This process will likely result
in several individuals bringing claims for both invasion of privacy and
physical trespass.?> Thus, the FAA will be inundated with legal battles
well past the date that Amazon and its competitors actually begin
deliveries.

Congress made efforts to regulate UAV usage because the FAA
has the potential to resolve many problems on a national level before
businesses try to dictate the level of innovation for the industry.?*
While the FAA has not been as stringent in regulating drone flight for
leisure, Americans are cognizant that federal restrictions can hinder
economic growth.?> Amazon looks to influence these regulators for
the foreseeable future so that the FAA does not try to dismiss this
rapidly growing market.?® Demand for UAV deliveries in urbanized
communities will only continue to grow as drones become more
affordable, intriguing, and capable of tearing down the protected low-
altitude airspace that has buffered privacy for decades.?’” While it is
likely that the FAA will stall this momentum for a brief period, there
eventually will come a time when Congress can no longer justify the
discouragement of innovation, community competitiveness, and
market development.?8

The momentum that comes with commercial UAV access will
force Congress and the Supreme Court to eventually consider various
legal facets that will be impacted by this development. This transition
will likely force the FAA to loosen its regulations and permit state and
local governments to manage the control of UAVs in their
communities.?® If so, local communities will have much wider
discretion, so long as the discretion is not abused.*°

In 2012, Congress passed the FAA Modernization and Reform

21 See Amazon Unveils Futuristic Plan: Delivery by Drone, supra note 6.

22 See id.

BId.

24 Michael N. Widener, Local Regulating of Drone Activity in Lower Airspace,
22 B.U.J. Sc1. & TECH. L. 239, 260 (2016).

B Id.

26 Troy A. Rule, Airspace in an Age of Drones, 95 B.U. L. REv. 155, 206
(2015).

27 Widener, supra note 24, at 261.

28 Id. at 263.

2 Id. at 263-64.!

30 Id. at 263.
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Act3! This Act included many provisions addressing the future of
airspace regulation in the United States.’> Recognizing this changing
climate, the Act introduced a “community-based organization”
concept that laid out regulatory guidelines.’* This provision did not
give exclusive control to communities but recognized that Congress
wants the FAA to always consider community concerns in adopting
future regulations.>*

There is a growing belief that segmenting the low-altitude airspace
into a regulated entity makes sense for state and local regulators, as
they better understand the local needs for development, public safety,
and economic success.®> The regulation of low-altitude airspace today
will hinge on varying issues of entitlement.*® This conflict will entail
a calculated balancing of regulators honoring individual’s rights to
airspace, while also allowing the industry to flourish in a business-like
manner.>’

IV. THE LEGAL PRECEDENT OF DRONE CASE LAW

The commercialization of drones opens the door to litigation from
a number of legal fields. While the Supreme Court has already made
prior judgments on legal issues that will likely overlap with this
industry,*® the use of UAVs is such a novel idea that a majority of
these rulings will have to be reanalyzed to address legal problems
from this new perspective. Unlike recent judgments, Antonin Scalia’s
death in February 2016 leaves the Court poised to decide how drones
will be permitted with a new justice on the bench. While a different
version of the Court will decide these issues, the unspoken perspective
of their long-time colleague will still play a key role in determining

31 See FAA Modernization and Reform Act of 2012, Pub. L. No. 112-95, §§ 1,
3,126 Stat. 11 (2012) (codified at 49 U.S.C. § 40101 note).

32 See Brandon Bellows, Comment, Floating Toward a Sky Near You:
Unmanned Aircrafi Systems and the Implications of the FAA Modernization and
Reform Act of 2012, 78 J. AR L. & CoM. 585, 616 (2013).

33 See FAA Modernization and Reform Act of 2012 § 336(a)(2); Henry H.
Perritt Jr. & Albert J. Plawinski, One Centimeter Over My Back Yard: Where Does
Federal Preemption of State Drone Regulation Start?, 17 N.C. J.L. & TECH. 307,
360 (2015).

34 FFA Modernization and Reform Act of 2012 § 336. The FAA Modernization
and Reform Act is an appropriation bill for the years 2011-2014. Id. at pmbl. After
2014, the Act was simply not in effect as to the appropriations. See generally id.

35 Widener, supra note 24, at 264.

3¢ Id. at 265.

1.

38 See generally United States v. Causby, 328 U.S. 256 (1946) (requiring an
easement to be described as temporary or permanent when determining whether the
frequency of flight, permissible altitude, or type of airplane qualify as a taking).
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future dispositions.*”

Before delving into how the Court will rule on some of these legal
issues, one must first analyze important cases and eras of the Court
that preceded drone commercialization to understand the foundation
already in place. Prior to the Air Commerce Act of 1926, Congress
considered landowner’s airspace rights through the ad coelum
doctrine.*® The ad coelum doctrine suggests that “to whomsoever the
soil belongs, he owns also to the sky.”' Since this theory was
developed during a time when airspace rights were less valuable, the
doctrine did not limit the extension of a landowner’s rights;
theoretically, one owned the airspace to the heavens and back.*?

This doctrine could not foresee the impact that modernization
would have on the twentieth century. Specifically, Congress passed
the Air Commerce Act of 1926, which authorized interstate flights
within “navigable airspace,” later defined as 500 feet above ground
level.** This regulation seemingly overturned the theory behind ad
coelum, thus inspiring the Court to finally address the issue of
landowner’s airspace rights more definitively in 1946 with United
States v. Causby.**

In Causby, a chicken farmer in North Carolina sued the U.S.
government because an adjacent municipal airport introduced a level
of noise and light so severe that it caused his chickens to fly into walls
and die.*> The Causby family sued the U.S. government because they
believed the military’s usage of their land constituted a Fifth
Amendment compensable taking.*¢

39 Adam Liptak, In Judge Neil Gorsuch, an Echo of Scalia in Philosophy and
Style, N.Y. TIMES (Jan. 31, 2017),
https://www.nytimes.com/2017/01/31/us/politics/neil-gorsuch-supreme-court-
nominee.html?mcubz=3.

40 See ROBERT R. WRIGHT, THE LAW OF AIRSPACE 35 (1968) (noting that
Blackstone’s Commentaries reiterated Edward Coke’s “viewpoint on ownership of
airspace,” which included the ad coelom doctrine, and that these Commentaries
“burst upon the scene practically on the eve of American independence . . .”); see
also EDWARD COKE, THE FIRST PART OF THE INSTITUTES OF THE LAWS OF ENGLAND,
VOL.14.a (1832) (“And lastly, the earth hath in law a great extent upwards, not only
of water, as hath been said, but of ayre and all other things even up to heaven; for
cujus est solum ejus est usque ad coelum.”).

41 Rule, supra note 26, at 166 (quoting Cujus est solum, ejus est usque ad
coelum et ad inferos, BLACK’S LAW DICTIONARY (6th ed. 2009)).

21d.

43 See Air Commerce Act of 1926, ch. 344, § 10, 44 Stat. 568 (1926); Federal
Aviation Act of 1958, Pub. L. No. 85-726, § 101(24); Griggs v. Alleghany, 369 U.S.
84, 8690 (1962).

4 See United States v. Causby, 328 U.S. 256, 264 (1946).

45 Id. at 258-59.

46 See id. at 258; Rule, supra note 26, at 167.
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Justice William Douglas, writing the opinion in Causby,
established that the ad coelum doctrine had “no place in the modern
world” and that landowners should not take the doctrine literally
because landowners generally did not have a right to prevent aircrafts
from flying in the public domain.#’ Additionally, Douglas stressed
that landowners could still bring claims for aerial trespass because
landowners own “at least as much of the space above the ground as he
can occupy or use in connection with the land.”*® Douglas
acknowledged that where government fly-overs are “so low and so
frequent as to be a direct and immediate interference with the
enjoyment and use of [one’s] land,” there was a high likelihood that
these flights could rise to the level of a compensable taking.*

Not only was ad coelum no longer the leading theory, but
landowners could also no longer exclude aircrafts from high-altitude
airspace. This coincided with the rise of commercial aviation as a
popular means of transportation.’® While landowners established
some rights as to low-altitude airspace, the dismissal of ad coelum
opened the door to the commercialization and growth of the aviation
business sector.!

After Causby, many questions remained unanswered, including
how to interpret a landowner’s right to the airspace in the “immediate
reaches” of their land.>®> The Causby Court took the approach that this
space referred to the area that landowners “occupy or use in
connection with the land,” without offering any further clarity.>
While the “immediate reaches” diction sufficed in 1946,°* the
indefiniteness could not address conflicts that would arise in later
years with modern aviation; thus, while Causby laid the initial
foundation for landowners and low-altitude airspace, the push for
drones in the public sector will reintroduce similar legal issues from an
unforeseen perspective.

There are numerous legal issues impacted by the
commercialization of drones, and aerial trespass appears to be at the

4 Causby, 328 U.S. at 260-61.

B Id. at 264-65.

4 Id. (alteration in original).

39 Not only was ad coelum no longer the leading theory, but landowners
additionally could no longer exclude aircrafts from high-altitude airspace, as
commercial aviation was becoming a popular means of transportation for the
American public. See id. at 266.

SUId.

52 See Rule, supra note 26, at 169.

53 Causby, 328 U.S. at 264.

>4 Rule, supra note 26, at 169.
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Commercial drone delivery will introduce both foreseeable and
unforeseeable issues that will likely be highly litigated in the next
twelve to eighteen months.®! With an industry that intersects several
fields of law, one cannot address each unique issue that might arise.
Instead, this Article will focus on inevitable claims that will find their
way to the Supreme Court in one form or another. At the forefront of
these claims will be tortious conduct that stems from drones’
commercial use.

While the Court first ruled on landowner’s control of the air above
one’s land in Causby, establishing the “immediate reaches” doctrine,5
invasion of one’s privacy, trespass, private nuisance and abatement are
all potential issues currently covered under the Restatement (Second)
of Torts.®> The Restatement acknowledges that a cause of action
exists for “intrusion upon seclusion.”®* Under this doctrine, “one who
intentionally intrudes, physically or otherwise, upon the solitude or
seclusion of another . . . is subject to liability to the other for invasion
of privacy, if the intrusion would be highly offensive to a reasonable
person.”® Intrusion is an intentional tort, in that intrusion alone
suffices for a valid claim; however, a drone that might happen to
capture a brief glimpse of an individual’s private life will likely not
rise to that level.%

Drone usage presents new challenges to the American legal system
because it is nearly impossible to predict every way in which a
growing market will both create and use technology in the immediate
future.” A major question for lawmakers will be whether the simple
act of flying a drone constitutes a valid claim for intrusion upon
seclusion.®® So far, judges have not had the occasion to specifically

bl See Joshua Briones et al., An Update On Drone Privacy Concerns, LAW360
(Oct. 12,2016, 12:16 PM), https://www.law360.com/articles/848165/an-update-on-
drone-privacy-concerns.

62 United States v. Causby, 328 U.S. 256, 264 (1946).

63 See Benjamin D. Mathews, Comment, Potential Tort Liability for Personal
Use of Drone Aircraft, 46 ST. MARY’S L.J. 573, 58695 (2015).

4 RESTATEMENT (SECOND) OF TORTS §652B (AM. LAW INST. 1977).

8 1d.

6 See Kyllo v. United States, 533 U.S. 27, 32 (2001) (“The Fourth Amendment
protection of the home has never been extended to require law enforcement officers
to shield their eyes when passing by a home on public throughfares.”) (quoting
California v. Ciraolo, 476 U.S. 207, 213 (1986)).

67 John Villasenor, Observations from Above: Unmanned Aircraft Systems and
Privacy, 36 HARV. J.L. & PUB. POL’Y 457, 461 (2013).

68 See WELLS C. BENNETT, CIVILIAN DRONES, PRIVACY, AND THE FEDERAL-
STATE BALANCE 1, 4 (2014),
http://www.brookings.edu/~/media/Research/Files/Reports/2014/09/civilian-drones-

continued . . .
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an injured party will need to show that a drone’s interference was with
“actual use of, or substantial damage to, the person’s property.”’® In
the past, tort claims were successful when a physical intrusion
occurred on an individual’s land in areas ranging from twenty to
ninety feet.” These cases did not perceive the law from the
perspective of drones because they dealt primarily with human
trespass.’® While state law will lay the groundwork, some theorists
believe that it will be almost “necessary to add specific language to
criminal trespassing statutes” for UAVs.3! Currently, several states
have existing trespass laws that could be applied to UAVs, but
ambiguity in other states makes uniformity inevitably needed across
state lines.’?

Another tort that protects an individual’s right to use and enjoy his
or her land is private nuisance. The major distinction between trespass
and nuisance is thin and hinges on the alleged interest being interfered
with.83 For trespass, an individual interferes with the possession and
physical condition of one’s land, whereas with nuisance, an individual
interferes with a landowner’s use and enjoyment of property.®* In
addition to interfering with an individual’s use and enjoyment, the
invasion must be one that is “intentional and unreasonable, or . . . for
abnormally dangerous . . . activities.”” This requirement pivots on
whether one can reasonably conclude that an individual acted with the
intention of causing an interference or being substantially certain that
an interference would likely occur.®¢

This intentionality requirement will also depend on whether an act
is considered to be recurring conduct.?” Specifically, when an act or
intrusion occurs more than once, there is likely more evidence that the
act was intentional.®® As a result, the Court will likely not say that one

B Id.

7 See United States v. Causby, 328 U.S. 256, 264 (1946); see also Guille v.
Swan, 19 Johns. 381, 382 (N.Y. Sup. Ct. 1822) (holding a hot air balloonist, who
descended in seek of help, liable for trespass when he subsequently trampled a
farmer’s crops beneath him).

80 See Causby, 328 U.S. at 264; see also Guille, 19 Johns. at 382.

81 Villasenor, supra note 67, at 500.

82 1d.

8 See Fairlawn Cemetery Ass’n v. First Presbyterian Church, 496 P.2d 1185,
1187 (Okla. 1972).

84 See id.

85 RESTATEMENT (SECOND) OF TORTS § 822 (AM. LAW INST. 1979) (defining
private nuisance); Mathews, supra note 63, at 594.

8¢ RESTATEMENT (SECOND) OF TORTS § 825 (AM. LAW INST. 1979) (stating
intentional invasion elements).

8 Id. § 825 cmt. d.

88 Id.
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Tort law will dictate the response to most problems arising from
private drone usage. While current tort laws are sufficient to address
some cause of actions, case law will eventually pave the way for areas
not sufficiently covered by tort law. Specifically, courts will need new
parameters for drone trespass on individual’s land and must define
invasions of privacy caused by drones.'® Thus, an inevitable merger
will occur between existing tort laws and issues decided by the Court
because a new standard of societal conduct will need to emerge for an
American infrastructure that is constantly changing.!?

VII. THE NEW SUPREME COURT OF THE UNITED STATES

The start of 2017 brought substantial changes to Washington and
the future landscape of the country’s political and legal future. First,
the death of Antonin Scalia in February 2016 left a vacant seat on the
Supreme Court and the country in gridlock until the appointment of
Neil Gorsuch in April 2017.'1% Second, the political climate changed
drastically with the election of Donald Trump as the forty-fifth
President of the United States this past November.!% Not only have
Republicans taken control of the Presidency and Congress, but now
they also possess the power to break the tie in the Court’s vote for the
foreseeable future.!'® Thus, the political landscape for when Amazon
Prime-Air first announced its development of commercialized UAV
delivery in December 2013 and the present day has changed
entirely.!!!

With the Supreme Court back at its full capacity of nine justices,
there does not appear to be a scenario where the Court’s majority leans
towards a liberal perspective in the coming years.''? Thus, the best

106 See generally Froomkin & Colangelo, supra note 92.

107 See Mathews, supra note 63, at 602.

108 Bill Schneider, How Antonin Scalia's Death Reshapes the 2016 Election,
REUTERS: THE GREAT DEBATE (Feb. 16, 2016), http://blogs.reuters.com/great-
debate/2016/02/15/how-antonin-scalias-death-reshapes-the-2016-election/.

109 Geoffrey Kapaservice, When Republicans Take Power, N.Y. TIMES, (Nov.
12, 2016), https://www.nytimes.com/2016/11/13/opinion/sunday/when-republicans-
take-power.html.

110 Richard Wolf, How Neil Gorsuch Could Impact Current and Future Supreme
Court Cases, USA ToODAY (Feb. 2, 2017, 7:06 AM),
https://www.usatoday.com/story/news/politics/2017/02/02/neil-gorsuch-supreme-
court-cases/97367082/.

1 See generally Amazon Unveils Futuristic Plan: Delivery by Drone, supra
note 6.

112 See Julie H. Davis & Mark Landler, Trump Nominates Neil Gorsuch to the
Supreme Court, N.Y. TIMES (Jan. 31, 2017),
https://www.nytimes.com/2017/01/31/us/politics/supreme-court-nominee-
trump.html? _r=0.
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way to predict how the Court will analyze upcoming cases is from a
conservative point of view. Also, under the assumption that Justice
Gorsuch remains similarly-minded to the famously far-right Scalia, the
best analysis for understanding future decisions will be to analyze past
Courts that consisted of conservative majorities with like-minded
perspectives.

The most famous examples of conservative-leaning Courts are the
Burger Court (1969-1986) and the Rehnquist/Roberts Court (1986—
present).!'* Of the two, the Burger Court was more moderate, as it
was a transition Court from the liberal-minded Chief Justice Warren to
the strongly-conservative Chief Justice Rehnquist.!!'* Although drones
were non-existent during this era, Burger frequently questioned the
need for a judicial remedy; Burger was a strong believer that courts
could not cure all injustices and that states should have discretion for
particular issues.!!'> The Court’s judicial philosophy frequently shifted
during this era, as four conservatives joined the Court during Richard
Nixon’s administration from 1969 to 1974.11¢

Carrying on Justice Burger’s philosophy, Justice Rehnquist, also
an appointment under President Nixon, favored returning power to the
states, and was supported by his colleagues O'Connor, Kennedy,
Scalia, and Thomas in striking down most federal laws.!'” These
justices established a strong-right mentality, where Scalia and Thomas
(both considered strong conservatives) meshed nicely with the more
moderate conservatives of Rehnquist (philosophically the middle of
the five), Kennedy and O'Connor.!!8

The Roberts Court, which began during President George W.
Bush’s second term in 2005, developed the nickname “conservative in
most cases, liberal in some,” as the Court held a 54 conservative
majority until Scalia’s death last year.!' Though the Court often does

113 See Stephen Gillers, Burger’s Warren Court, N.Y. TIMES (Sept. 25, 1983),
http://www.nytimes.com/1983/09/25/opinion/burger-s-warren-court.html.

114 See id.

115 See Linda Greenhouse, Warren E. Burger Is Dead at 87; Was Chief Justice
for 17 Years, N.Y. TIMES, June 26, 1995, at B6.

116 Gillers, supra note 113; Jeffrey Rosen, Rehnquist the Great?, ATLANTIC
(Apr. 2005), https://www.theatlantic.com/magazine/archive/2005/04/rehnquist-the-
great/303820/.

17 See generally Linda Greenhouse, William H. Rehnquist, Chief Justice of
Supreme Court, Is Dead at 80, N.Y. TIMES (Sept. 4, 2005),
http://www.nytimes.com/2005/09/04/politics/william-h-rehnquist-chief-justice-of-
supreme-court-is-dead-at-80.html? r=0 (discussing Justice Rehnquist’s role in
overturning federal laws because they were the domain of the states); see also
Rosen, supra note 116.

118 Rosen, supra note 116.

119 See Richard Wolf, Chief Justice John Roberts' Supreme Court at 10, Defying
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for military, research, and leisure purposes, the regulations on these
activities (especially military) are different than what one would
expect for commercial delivery.'>> UAVs are regulated by the FAA
for up to 400 feet of airspace in most populated areas, but the FAA’s
hesitancy to extend similar regulations to Amazon Prime-Air forced
the initial tests of its system to take place in the United Kingdom.'3*

With Amazon Prime-Air less than a year into its first full-time
operation at the Cincinnati/Northern Kentucky Airport, delivery
drones are poised to become a viable solution for several industries in
the immediate future.!’> The path formed by the FAA in June 2016
gave Amazon clarity on how to finalize Amazon Prime-Air, after three
years of work on the program.'3¢

In early 2016, PricewaterhouseCoopers estimated the market for
drone-enabled services to be roughly $127.3 billion with exponential
growth already occurring in infrastructure, transportation, insurance,
and entertainment.'3” Specifically, the best markets for drone services
are infrastructure and agricultural surveys as it is estimated that the
global market for those two segments will surpass $77 billion.!*® In
particular, companies look to utilize this sector for infrastructure
inspection, transportation, precision farming, and security.'3°

UAVs will create over 100,000 jobs and states will experience
exponential tax benefits from unprecedented economic activity.!'4?
Consumers will be in line to benefit from these new jobs, and the
American economy will be able to maximize job opportunities while
removing expenses for more mundane responsibilities, like
transportation and distribution.!#!

Like most societal changes, the commercialization of drones will
come with disadvantages as well. While the market impact for UAV
services 1s substantial, not all states and regulators are under the
impression that this is a good development.!*? State legislators have

http://www.investopedia.com/articles/investing/010615/how-drones-are-changing-
business-world.asp.
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136 0 &&$,&-&*+Jdnsen, '()*+$ note 130 (discussing how the FAA’s 624-page
rulebook outlines specific rules and regulations for the operation of commercial
drones in order to ensure airspace is safely shared between drones and commercial
craft).
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been proactive in establishing new laws to regulate and monitor drones
both recreationally and commercially.'*> The primary concern for
lawmakers relate to torts, as UAVs utilize cameras that could easily
interfere with one’s rights to privacy and various features that might
rise to a level of aerial trespass.'** Additionally, the FAA is concerned
that wildlife protection measures should be considered, as birds cause
more than $1 billion in damages annually to U.S. aircrafts.!*

Going forward, Amazon’s efforts to develop UAV delivery
systems will pressure Congress and the FAA to continue regulating
drones in new ways, !¢ especially since the federal government may be
incentivized to keep this new, sustainable, industry growing. Amazon
Prime-Air may be at the forefront of laying new legal foundations, but
agricultural, public safety, and private recreation are all industries that
will benefit from drone research and development.'¥” While the
disadvantages are important to recognize, the U.S. economy will suffer
more by not finding appropriate solutions in a timely manner.'*® In
2015, the estimated cost of delaying drone integration was $10 billion
annually.'* Therefore, while Amazon might be at the forefront of
tackling major issues with UAV commercialization, competitors will
waste no time gaining on them in this competitive market.

"# $%&$()1%& *

The FAA’s regulation announcement in June 2016 established that
commercial drone deliveries are officially a viable opportunity.'*® By
2020, the number of potential cases will only expand, especially as
drones become more sophisticated and publicly acceptable. !
Congress and the FAA will continue to progress slowly towards
making this market more viable, but the inevitability of the Court

143 148100 " &' (#*+&& " %0, #-%.'% %" #01&28&'3 #!,',"#4'5H#A' Yol GNR'T’L
CONE. OF ST. LEGIS. (Jan. 5, 2017),
http://www.ncsl.org/research/transportation/current-unmanned-aircraft-state-law-
landscape.aspx (discussing state laws on drones).

144 148" 0%6" &' (()/Wnited States v. Causby8#28 U.S. 256, 265 (1946) (providing
the initial basic framework for aerial trespass); 6"'#'(69Spelman, 6+7&note 55.*

145 1™ Nath, 6+7&Hote 132.
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150 Morrison, 6+7&note 130.

51 FED. AVIATION ADMIN., FAA AEROSPACE FORECASTS FISCAL YEARS 2017—
2037 32-33 (2017),
https://www.faa.gov/data research/aviation/aerospace forecasts/media/FY2017-
37 FAA Aerospace Forecast.pdf.
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